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- Reinhart Boerner Van Deuren s.c.
Re l n a r 22 East Mifflin Street, Suite 700
Madison, Wl 53703

Telephone: 608.229.2200
Facsimile: 608.229.2100
reinhartiaw.com

Jessica Hutson Polakowski
Direct Dial: 608-229-2219
jpolakowski@reinhartlaw.com

April 15, 2025

Concord Town Board and Town of Concord

¢/o Brian Neumann, Town Clerk

¢/o Ted Mueller, Town Chairperson

c/o Sally J. Williams, Planning Committee Secretary
Town of Concord Community Center

W1095 Concord Center Drive

Sullivan, Wi 53178

C.C: D. Thompson (Jefferson County Corp. Counsel),
Clerk@concord.wi.gov

Re: Notice of Claim and Notice of Circumstances
of Claim Pursuant to Wis. Stat. § 893.80

To Concord Town Board:

Please be advised that our firm represents Boat House of Concord Real Estate, LLC (“Boat
House” or the “claimant”). This is a Notice of Claim and Notice of Circumstances of Claim made
pursuant to Wis. Stat. § 893.80 against the Concord Town Board (the “Town Board”). Boat
House’s claim is summarized below and fully explained in the enclosed document.

Date and Place Claim Arose. March 10, 2025, at the Concord Town Board Meeting, which
took place at W1095 Concord Center Drive, Sullivan, Wl 53178,

Summary of Circumstances of the Claim. In 2021, Boat House sought to purchase a 7.4
acre portion of a 24-acre parcel of land adjacent to its boat storage business (“the Property”) with an

intention to expand its facility. In furtherance of the sale of the Property to Plaintiff, on November
18, 2021, the owners of the 24-acre parcel of land, Donald and Nancy Brunson, filed a petition in
November 2021 asking the Jefferson County Board (the “County Board") to rezone the Property—
that is, 7.4 acres of the 24-acre tax parcel no. 006-0716-1642-000—from an A-1 (Exclusive
Agricultural) to A-2 (Agricultural and Rural Business) zoning classification (the “Rezone Petition").

On April 19, 2022, the County Board considered and voted to approve the Rezone Petition
for the rezone of the Property from A-1 to A-2 and voted to adopt the rezoning ordinance (the
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“Ordinance”). Boat House's claim against the Town Board is related to the resolution the Town
Board adopted on March 10, 2025 attempting to disapprove the Rezone Petition and “disallow” the
Ordinance enacted by the County Board (the “March 10, 2025 Resolution”).

Specifically, Boat House asserts herein that the Town Board lacks authority to disapprove of
the Rezone Petition and “disallow” the Ordinance adopted by the County Board at this stage in the
proceedings. The Town Board missed its opportunity set forth in Wis. Stat. § 59.69(5)(e) to object to
and disapprove of the County zoning amendment proposed by the Rezone Petition.

Further, contrary to the belief expressed by Sally J. Williams, a member of the Town Planning
Committee, at the Town Board’s meeting on March 10, 2025, the Wisconsin Court of Appeals did not
void the Rezone Petition or vacate the Ordinance adopted by the County Board in its decision Defend
Town Plans, U.A. v. Jefferson County Board of Supervisors, 2023AP1996 (October 17, 2024). While the
Court of Appeals could have wholly affirmed the Circuit Court and vacated the Ordinance, it did not.
Instead, the Court of Appeals affirmed the Circuit Court’s decision “as modified” and required the
Circuit Court to remand to the County Board solely for the County Board to make the findings
required by Wis. Stat. 8 91.48(1). Because the Court of Appeals did not vacate the Ordinance, but
merely required the County Board to support its decision with the findings required by § 91.48(1),
the Court of Appeals’ decision did not restart the entire procedure for review of county zoning
amendments set forth in Wis. Stat. 8 59.69(5)(e). Accordingly, the Court of Appeals’ decision does
not save the Town Board from its failures to object to and disapprove of the County zoning
amendment prompted by the Rezone Petition at the times set forth in Wis. Stat. 8 59.69(5)e).

Address of Claimant. Boat House's address is N7536 Sterlingworth Drive, Elkhorn, Wi.

Relief Sought. Boat House demands that the Concord Town Board vacate its March 10, 2025
Resolution’, which purportedly disapproved the Rezone Petition and “disallowed” the Ordinance.

Boat House provides this Notice of Claim and Notice of Circumstances of Claim to the Town
Board pursuant to Wis. Stat. § 893.80. Boat House reserves and does not intend to waive any of its
rights, claims and remedies.

Yours very truly,

REINHART BOERNER VAN DEUREN s.c.
BY %ﬂz\,

Jessica Hutson Polakowski

! That resolution to disapprove Petition R4379A-2022 to rezone 7.4 acres from A-1 to A-2 near W1380 County Road B in the
Town of Concord, PIN 006-0716-1642-001 (previously a part of PIN 006-0716-1642-000).
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TOWN OF CONCORD, WISCONSIN
CONCORD TOWN BOARD

NOTICE OF CIRUMSTANCES OF CLAIM AND NOTICE OF CLAIM
PURSUANT TO WIS. STAT. § 893.80

TO: Concord Town Board and Town of Concord
c¢/o Brian Neumann, Town Clerk

c/o Ted Mueller, Town Chairperson

c/o Sally Williams, Planning Committee Secretary
Town of Concord Community Center

W1095 Concord Center Drive

Sullivan, WI 53178

This is a Notice of Circumstances of Claim and Notice of Claim made pursuant to Wis.
Stat. .§ 893.80 against the Concord Town Board (the “Town Board”).
CLAIMANT
1. Claimant Boat House of Concord Real Estate, LLC (“Boat House™) is a
“;l;sconsin limited liability company with its principal place of business at N7536 Sterlingworth

Drive Elkhorn, WI 53121.

CIRCUMSTANCES OF CLAIM

1. Boat House of Concord Real Estate, LLC is a recreational boat dealer.
2. Boat House owns an approximately 6 acre parcel of land in the Town of Concord,

Wisconsin, known as Tax Key Number 006-0716-1641-003, which it uses as a boat storage
facility (the “Boat House Parcel”).

3. The Town is in Jefferson County, Wisconsin (the “County”).

4. In November 2021, the Boat House Parcel was directly adjacent to a 24-acre

parcel of land (tax parcel no. 006-0716-1642-000), which was owned by Donald and Nancy
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Brunson (the “Brunson Parcel”).The Town has adopted the Jefferson County Zoning Code (the
“Zoning Code”).

5. The Town has adopted the Jefferson County Zoning Code (the “Zoning Code™).

6. Under the Zoning Code, the Brunson Parcel was zoned A-1 Exclusive
Agricultural.
7. In November 2021, Boat House sought to purchase a 7.4 acre portion of the

Brunson Parcel (the “Property”), with an intention to expand its boat storage business.

8. In furtherance of the potential sale of the Property to Plaintiff, on November 18,
2021, Donald and Nancy Brunson filed a petition, identified as petition R4379A-2022, asking the
Jefferson County Board (the “County Board”) to rezone the Property—that is, 7.4 acres of the
24-acre tax parcel no. 006-07‘1 6-1642-000)—from an A-1 (Exclusive Agricultural) to A-2
(Agricultural and Rural Business) zoning classification (the “Rezone Petition”).

9. The County Board referred the Rezone Petition to the Town.

10. On December 22, 2021, the Town of Concord Plah Commission considered the
Rezone Petition and voted to recommend denial of the the petition.

11. However, on January 10, 2022, the Town Board considered the Rezone Petition
and voted 2-1 to approve the rezoning.

12.  The Town Board then returned the Rezone Petition to Jefferson County for
consideration. |

13. At the County level, the Rezone Petition was first considered by the Jefferson
County Planning & Zoning Committee (the “County Zoning Committee™), which is Jefferson

County’s designated zoning agency.
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14.  The County Zoning Committee conducted a site inspection, held a public hearing
(the “Public Hearing”) and held two decision meetings at which it discussed the Rezone Petition
(collectively, the “First Decision Meeting” and the “Second Decision Meeting”).

15.  On February 17, 2022, the County Zoning Committee held its Public Hearing on
the Rezone Petition. A true and correct copy of the Notice of Public Hearing is attached to this
Complaint as Exhibit 1.

16.  Boat House’s representatives spoke in favor of the Rezone Petition and several
town officials and residents spoke in opposition.

17.  The Town d.id not exercise its right to disapprove of the County zoning
amendment proposed by the Rezone Petition within 10 days after the Public Hearing pursuant to
Wis. Stat. § 59.69(5)(e)3.

18.  The Town did not exercise its right to file a 20-day extension of time for
disapproving the zoning amendment proposed by the Rezone Petition pursuant to Wis. Stat. §
59.69(5)(e)3m.

19.  On February 28, 2022, the County Zoning Committee held its First Decision
Meeting on the Rezone Petition.

20.  After much discussion, the Couny Zoning Committee ultimately voted to table its
consideration of the Rezone Petition in order to allow time for issues raised by opponents to the
Rezone Petition to be investigated.

21.  On March 28, 2022, the County Zoning Committee reconvened to consider the
Rezone Petition at its Second Decision Meeting and voted unanimously to recommend the
approval of the Rezone Petition and adopt a zoning ordinance amendment that would rezone the

Property to the A-2 Agricultural and Rural Business zoning district.
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22.  The County Zoning Committee’s vote of approval was commemorated in a
written decision, on a preprinted form document.

23.  Asaresult of the County Zoning Committee’s decision, a draft ordinance was
prepared and provided to the County Board for consideration.

24.  On April 19, 2022, the County Board considered and voted to approve the Rezone
Petition for the rezone of the Property from A-1 to A-2 and voted to adopt the rezoning
ordinance (the “Ordinance™). A true and correct copy of the County Board Meeting Minutes
from April 19, 2022 is attached to this Complaint as Exhibit 2. |

25.  Upon information and belief, the County Clerk submitted a copy of thé Ordinance -
within 7 days of its enactment to the Town Clerk, pursuant to Wis. Stat. § 59.69(5)(e)6.

26.  Atthe Town Board’s meeting on May 9, 2022, the Rezone Petition was on the
agenda for reconsideration. However, no action was taken by the Town Board on the Rezone
Petition. True and correct copies of the agenda for the May 9, 2022 Town Béard Meeting and the
Town Board Meeting Minutes for May 9, 2022 are attached to this Cqmplaint as Exhibits 3.1 and
3.2. .

27.  On June 24, 2022, Plaintiff purchased the Property from Donald and Nancy
Brunson. The Property was assigned Tax Key Number 006-0716-1642-0001.

28. On October 14, 2022, Defend Town Plans, U.A., and several individuals
(collectively “Defend Town”) filed a petition for a writ of certiorari in the Jefferson County
Circuit Court (the “Circuit Court”) seeking review of the County Board’s adoption of the
Ordinance.

29. Defend Town alleged that the County Board adopted the Ordinance without

making findings that are required by Wis. Stat. § 91.48(1).
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30.  Defend Town further alleged that the Ordinance could not be reconciled with the
comprehensive plans that had been adopted by the Town of Concord and Jefferson County, and
it asked the Circuit Court to enter an order vacating the County Board’s approval of the
Ordinance.

31.  The Circuit Court ordered briefing and held several hearings at which it elicited
arguments from the parties. A significant focus of the arguments was on what the remedy 'should
be if the court were to determine that the County Board was required to make findings under
Wis. Stat. § 91.48(1) but failed to do so.

32.  The County Board asked the Circuit Court to “remand]] for any correction that
the Court deems appropriate” rather than “reversing or undoing the zoning amendment.”

33.  Defend Town argued that a remand would be futile because, it argued, the County
Board could not reasonably make the findings required by Wis. Stat. § 91.48(1) based on the
alleged inconsistencies between the Ordinance and the comprehensive plans that had been
adopted by the Town and County.

34.  The Circuit Court determined that the rezoning ordinance must be “invalidat[ed]”
and “vacat[ed]” because the County Board did not make findings that were required by Wis.
Stat. § 91.48(1). However, the Circuit Court was “not prepared to say” that it would be “an
impossibility” for the County Board to make the required findings because the court did not
“have the sort of record” that would allow the court “to say that,” and because “there is a
considerable amount of deference that has to be left with the local governing body.”

35.  Following the hearing, the Circuit Court entered a judgment against the County
Board that declared the Ordinance “null and void and/or vacated as appropriate.”

36. The County Board appealed.
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37. On October 17, 2024, the Court of Appeals issued its decision. A true and correct
copy of the Court of Appeals’ decision is attached to this Complaint as Exhibit 4.

38. Based on its certiorari review, the Court of Appeals concluded that the Ordinance
was invalid because the County Board did not make the findings required by Wis. Stat. §
91.48(1). However, the Court of Appeals rejected Defend Town’s argument that a remand would
be futile. Rather, the Court of Appeals concluded that “because the County Board did not make
any of the required findings, including that a rezoning would be consistent with Jefferson
County’s comprehensive plan, there is no determination for us to assess within the limited scope
of certiorari review.”

39.  Inso holding, the Court of Appeals noted its disagreement with Defend Town’s
argument that “any effort to rezone . . . would have to start with a new petition to rezone,”
because “the error that the County Board made in this case occurred after the rezoning petition
was filed, and we have concluded that the rezoning ordinance was not validly enacted . . .
Defend Town does not provide any basis for concluding that the rezoning petition was itself
invalid or defective in some respect.” (See Ex. 4, p. 27, fn. 14.)

40.  The Court of Appeals affirmed the Circuit Court’s decision as modified, and
remanded for the Circuit Court to enter an order that remanded the matter to the County Board
for additional proceedings consistent with the requirements of Wis. Stat. § 91.48(1).

41.  On January 27, 2025, the County Zoning Committee considered the Rezone
Petition pursuant to the Court’s order and unanimously voted to recommend its approval, which
the County Zoning Committee found met the standards for rezoning set forth in Jefferson County
Zoning Code section 11.11(e) and section 91.48 of the Wisconsin Statutes. The County Zoning

Committee considered the County zoning ordinance regulations and the County’s
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/

Comprehensive Plan and Farmland Preservation Plan guidelines. True and correct copies of the
Staff Report & Decision of the Jefferson County Planning & Zoning Committee dated January

27, 2025 and the Jefferson County Zoning Committee Meeting Minutes from January 27, 2025
are attached to this Complaint as Exhibits 5 and 6.

42. On February 11, 2025, the County Board voted 20-7 to approve the Rezone
Petition. The Couny Board “concur[red] with the analysis set forth in the . . . Staff Report &
Decision of the Jefferson County Planning & Zoning Committee and adopt[ed] the findings set
forth therein as the findings of the County Board.” A true and correct copy of the Agenda for the
Jefferson County Board Meeting on February 11, 2025 is attached to this Complaint as Exhibit 7.

43.  OnMarch 10, 2025, the Town Board adopted a resolution attempting to
disapprove the Rezone Petition and “disallow” the Ordinance enacted by the County Board (the
“March 10, 2025 Resolution.”) A true and correct copy of the March 10, 2025 Resolution is
attached to this Complaint as Exhibit 8.

44.  During that meeting, Sally J. Williams, a member of the Town Planning
Committee, repeatedly told the Town Board that the Rezone Petition “was voided by the court.”

COUNT 1
The Court of Appeals Did Not Vacate the Ordinance

45.  Defend Towns challenged the Ordinance adopted by the County Board in the
Jefferson County Circuit Court and Court of Appeals pursuant to Wis. Stat. § 59.694(10)(a).

46.  Pursuant to Wis. Stat. § 59.694(10)(a), the court reviewing a decision filed by a
person aggrieved of a decision of the board of a municipality “may reverse or affirm, wholly or

partly, or may modify, the decision brought up for review.”
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47. The Ci;cuit Court determined that the Ordinance must be “invalidat[ed]
and “vacat[ed]” because the County Board did not make findings that were required by Wis.
Stat. § 91.48(1).

_ 48.  The Circuit Court entered judgment against the County Board and declared the
Ordinance “null and void and/or vacated as appropriate.”

49.  The Court of Appeals affirmed the Circuit Court’s decision “as modiﬁed” and
remanded to the Circuit Court for the Circuit Court to enter an order that remanded the matter to
the County Board for additional proceedings consistent with the requirements of Wis. Stat. §
91.48(1).

50.  The Court of Appeals did not wholly affirm the Circuit Court and vacate the
Ordinance.

51. The Court of Appeals’ decision required remand to the County Board solely for
the County Board to make the findings required by Wis. Stat. § 91.48(1).

52.  The Court of Appeals’ decision did not restart the entire procedure for review of
county zoning amendments set forth in Wis. Stat. § 59.69(5)(e).

COUNTII
The Town Board Lacks Authority to “Disallow” the Ordinance at this Time

53.  Wis. Stat. § 59.69(5)(e) sets forth the statutorily prescribed procedure that towns
must follow to review and disapprove of county zoning amendments.

54. Pursuant to Wis. Stat. § 59.69(5)(¢)3. and § 59.69(5)(e)3h., towns may
disapprove of a county zoning amendment within 10 days of the public hearing by the county

zoning agency or file an extension lasting 20 days.
55. Wis. Stat. § 59.69(5)(e)3. provides: “[1]f a town affected by the proposed

admendment disapproves of the proposed amendmént, the town board of the town may file a

53715548



Case 2025CV000366 Document 3 Filed 08-15-2025 Page 124 of 439

certified copy of the resolution adopted by the [town] board disapproving of the petition with the
[county zoning] agency before, at, or within 10 days after the public hearing” by the county
zoning agency on the petition for amendment of the county zoning ordinance.

56.  Wis. Stat. § 59.69(5)(e)3m. provides: “A town may extend its time for
disapproving any proposed amendment under subd. 3. by 20 days if the town board adopts a
resolution providing for the extension and files a certified copy of the resolution with the clerk of
the county in which the town is located. The 20-day extension shall remain in effect until the
town board adopts a resolution rescinding the 20-day extenision and files a certified copy of the
resolution with the clerk of the county in which the town is located.”

57. Pursuant to Wis. Stat. § 59.69(5)(e)4., if the county zoning committee
recommends approval of the petition for amendment, it shall draft a proposed ordinance and
submit it to the county board with recommendations.

58.  The statutorily prescribed timeframe set forth in Wis. Stat. § 59.69(5)(e) for the
Town Board to disapprove of the zoning amendment proposed by the Rezone Petition has
passed.

59.  The County Zoning Committee, the County’s designated zoning agency, held a
Public Hearing on the Rezone Petition on February 17, 2022.

60.  The Town did not disapprove of the proposed amendment within' 10 days of the
Public Hearing by the County Zoning Committee by filing a certified copy of a resolution
disapproving of the Rezone Petition with the County Zoning Committee as prescribed by Wis.

Stat. § 59.69(5)(e)3.
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61.  The Town did not file a 20-day extension of time for disapproving the proposed
amendment by adopting a resolution providing for the extension and filing a certified copy with
the clerk of the County as prescribed by Wis. Stat. § 59.69(5)(e)3m.

62.  The County Zoning Committee voted unanimously in favor of the Rezone
Petition and recomn?ended the rezoning on March 28, 2022.

63.  Asaresult of the County Zoning Committee’s decision, a draft ordinance was
prépared and provided to the County Board for consideration.

64.  On April 19, 2022, the County Board considered and approved the Rezone
Petition for the rezone of the Property from A-1 to A-2 and voted to adopt the rezoning
Ordinance.

65.  Upon information and belief, the County Clerk submitted a copy of the Ordinance
within 7 days of its enactment to the Town Clerk, pursuant to Wis. Stat. § 59.69(5)(e)6.

66.  The Town Board did not vote to disapprove the Ordinance within 40 days of the
date the Ordinance was enacted on April 19, 2022 (i.e., on or before May 29, 2022).

67.  Accordingly, the Town Board missed its opportunity set forth in Wis. Stat. §
59.69(5)(e) to object to and disapprove of the County zoning amendment proposed by the
Rezone Petition.

68.  Despite the fact that the Town Board missed its opportunity to object to and
disapprove of the County zoning amendment raised by the Rezone Petition, at a meeting on
March 10, 2025, the Town Board adopted a resolution to disapprove the Rezone Petition and

“disallow” the Ordinance enacted by the County Board.

10
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69.  There exists a real controversy between Plaintiff and the Town Board, whose
interests are adverse, regarding whether the Town Board has authority to disallow the Ordinance
at this stage of the proceedings.

70.  There is a dispute ripe for adjudication regarding whether the Town Board has
authority to disallow the Ordinance at this stage of the proceedings.

71. The rights of the parties can only be determined by a declaratory judgment.

72.  Because the Town Board’s purported “disallowance” of the Ordinance will affect
Plaintiff’s permitted use of the Property, Plaintiff seeks declaratory relief under Wis. Stat. §
806.04 and asks this Court to declare that: (1) the Town Board lacks authority to disallow the
Ordinance at this stage of the proceedings and (2) the Town Board’s March 10, 2025 Resolution
is null and void.

WHEREFORE, Boat House demands that the Concord Town Board vacate its March 10,
2025 Resolution!, which purportedly disapproved the Rezone Petition and “disallowed” the
Ordinance.

Dated this 15th day of April, 2025.

Reinhart Boerner Van Deuren s.c. s/ Jessica Hutson Polakowski

1000 North Water Street, Suite 1700 Jessica Hutson Polakowski

Milwaukee, WI 53202 WI State Bar ID No. 1061368
jpolakowski@reinhartlaw.com

Mailing Address:

P.O. Box 2965

Milwaukee, WI 53201-2965 Attorney for Boat House

Telephone: 414-298-1000 Boat House of Concord Real Estate, LLC

Facsimile: 414-298-8097

! That resolution to disapprove Petition R4379A-2022 to rezone 7.4 acres from A-1 to A-2 near W1380 County Road B in the Town of Concord
Pin 006-0716-1642-001 (previously 006-0716-1642-000).
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NOTICE OF PUBLIC HEARING -
JEFFERSON COUNTY PLANNING AND ZONING COMMITTE

George Jaeckel, Chair; Steve Nass, Vice-Chair; Blane Poulson, Secretary; Matt Foelker and Lloyd Zastrow
i

SUBJECT:  Map Amendments to the Jefferson County Zoning Ordinance and Requests for Conditional Use Permits

DATE: Thursday, February 17, 2022
TIME: 7:00 p.m. (Courthouse doors will open at 6:30)
PLACE: Room 205, Jefferson Cbunty Courthouse, 311 S. Center Ave., Jefferson, WI

OR Via Zoom Videoconference

PETITIONERS OR MEMBERS OF THE PUBLIC MAY ATTEND THE MEETING VIRTUALLY BY
FOLLOWING THESE INSTRUCTIONS IF THEY CHOOSE NOT TO ATTEND IN PERSON:

You are invited to a Zoom meeting.
When: Thursday, February 17, 22022, 07:00 PM Central Time (US and Canada)
Meeting ID: 957 3344 0565
Passcode: Zoning
Register in advance for this meeting:
https://z00m.us/j/95733440565 ?pwd=eHZRbHZXWXhIUnIKdkhtOXho TmtNZz09
After registering, you will receive a confirmation email containing information about joining the meeting.

1. Call to Order
The meeting was called to order by Supervisor Jaeckel at 7pm.

! 2. RollCan
All Committee members owere present at 7pm. Also in attendance were Brett Scherer and Sarah Elsner from the Zoning

Department. Attending via Zoom was Walt Christensen, Rod Cooke, Chad Hilstad, Allan Kutz, and Robynn Selle.

3. Certification of Compliance with Open Meetings Law
Supervisor Poulson verified that the meeting was being held in compliance with Open Meetings Law.

4. Approval of Agenda
Motion by Supervisors Poulson/Foelker to approve the agenda as presented. Motion passed 5-0.

5. Explanation of Public Hearing Process by Committee Chair
Supervisor Jaeckel explained the process. -

6. Public Hearing
Scherer read aloud the following:

NOTICE IS HEREBY GIVEN that the Jefferson County Planning and Zoning Committee will conduct a public hearing on
Thursday, February 17, 2022 in Room 205 of the Jefferson County Courthouse, Jefferson, Wisconsin. Members of the public will be
allowed to be heard regarding any petition under consideration by the Planning and Zoning Committee. PETITIONERS, OR
THEIR REPRESENTATIVES SHALL BE PRESENT EITHER IN PERSON OR VIA ZOOM. Matters to be heard are
petitions to amend the official zoning map of Jefferson County and applications for conditional use permits. A map of the properties
affected may be obtained from the Zoning Department. Individual files, which include staff finding of fact, are available for viewing
between the hours of 8 a.m. and 4:30 p.m., Monday through Friday, excepting holidays. If you have questions regarding these matters,
please contact Zoning at 920-674-7131.

FROM A-'I;; AGRICULTURAL TRANSITION TO R-2, RESIDENTIAL #

%
" ’jR4377A-22 —Andy Selle: Create two new building sites of approximately 1-ac and a 0.9-ac from part of PIN 016-0513-2434-026

(8.711 ac) near W7526 Kashkonong Mounds Rd, Town of Koshkonong. This is in accordance with Sec. 11.04(f)2 of the Jefferson
County Zoning Ordinance.

~
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PETITIONER: Robynn Selle (W7526 Koshkonong Mounds Rd, Fort Atkinson, WI) presented herself as the petitioner for this
rezone.

COMMENTS IN FAVOR: None.
COMMENTS OPPOSED: None.
REBUTTAL: None.
QI}ESTIONS FROM COMMITTEE.: None.
STAFF: Given by Scherer and in the file.
TOWN: In favor. ‘
FROM A-1, EXCLUSIVE AGRICULTURAL TO A-2, AGRICULTURAL AND RURAL BUSINESS AND CONDITIONAL
USE PERMITS
R4378A-22 & CU2107-22 — Christopher Leeman: Create a 0.712-ac A-2 zone at N3549 Schmidt Rd with conditional use for
storage of non-farm equipment. The site is part of PIN 010-0615-2113-000 (39.275 ac) in the Town of Hebron. This is in accordance

with Sec. 11.04(f)7 of the Jefferson County Zoning Ordinance.

PETITIONER: Christopher Leeman (N3559 Schmidt Rd, Jefferson, WI) presented himself as the petitioner for this rezone and
conditional use. Leeman explained the request is for storage for trailers.

COMMENTS IN FAVOR: None.

COMMENTS OPPOSED: None.

REBUTTAL: None.

QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file. Scherer asked for the size and height of the structure. The proposed structure will be 42 ft x
72 ft and 17 fi tall to the peak. Scherer then asked if the proposed structure will be used for personal or business use. It will be used for
a mix of personal and business for a trucking company. Scherer also asked if there will be any bathrooms or outdoor lighting for the
structure. There will be no bathroom and there will be a dusk to dawn light on the front of the structure.

TOWN: In favor,

R4379A-22 & CU2108-22 — Donald & Nancy Brunson: Create a 7.4-ac A-2 zone near W1432 County Rd B with conditional use

for boat storage. The site is part of PIN 006-0716-1642-000 (24 ac) in the Town of Concord. This is in accordance with Sec
11.04(f)7 of the Jefferson County Zoning Ordinance.

PETITIONER: Pete Gross (N5921 Jefferson Rd, Johnson Creek, WI) presented himself on behalf of the petmoners and owners for
this rezone and conditional use.

COMMENTS IN FAVOR: None.
COMMENTS OPPOSED:

REBUTTAL:

QUESTIONS FROM .COMMITTEE: None,
STAFF: Given by Scherer and in the file,
TOWN: In favor,

FROM A-1, EXCLUSIVE AGRICULTURAL TO A-3, AGRICULTURAL/RURAL RESIDENTIAL
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R4380A-22 — Donald & Nancy Brungon: Create a 2-ac lot around the home and buildings at W1432 County Rd B, part of PIN
006-0716-1642-000 (24 ac) in the Town of Concord. This is in accordance with Sec. 11.04(f)8 of the Jefferson County Zoning

Ordinance.

V\’PETITIONER: Pete Gross (N5921 Jefferson Rd, Johnson Creek, WT) presented himself on behalf of the petitioners and owners for
this rezone and conditional use.

COMMENTS IN FAVQR: None.
COMMENTS OPPOSED:
REBUTTAL:

QUESTIONS FROM COMMITTEE:

STAFF: Given by Scherer and in the file. Scherer asked about the age of the home and the location of the septic; The house is 100
years old and the septic is located on the east side of the house.

TOWN: In favor.

R4381A-22 — Gregory Alt: Create a 5-ac lot around the home and buildings at W2140 County Road B, Town of Concord from part
of PIN 006-0716-1811-000 (46.804 ac). This is in accordance with Sec. 11.04(f)8 of the Jefferson County Zoning Ordinance.

PETITIONER: Steven Alt (W2192 County Road B, Watertown, WT) presented himself as the petitioner for this rezone. The request
is for a 5-acre farm consolidation around the buildings so he can purchase the remaining farmland to keep in the family.

COMMENTS IN FAVOR: None.

COMMENTS OPPOSED: Steve Holverson (N6315 Peaceful Ln, Watertown, W1) spoke with concerns regarding racecars on the
property and concerns about any future potential business operation proposals there.

"REBUTTAL: Alt explained the racecars are a personal endeavor and they will try to be mindful of the noise.
QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file. Scherer also asked about the age of the house and where the septic is located. The house
was built in 1972 and the septic is in the front of the house on the south side.

TOWN: In favor.

R4382A-22 - TW & Ruth Schwalenberg: Create a 2-ac building site from part of PIN 010-0615-3434-001 (35.716 ac) on
Kitzinger Ln in the Town of Hebron. This is in accordance with Sec. 11.04(f)8 of the Jefferson County Zoning Ordinance.

PETITIONER: Terry Schwalenberg (N2572 Kitzinger Ln, Fort Atkinson, WI) presented himself as the petitioner for this rezone. The
request is to split 35 acres of land into 2 parcels in order to sell off the farmland with a building site in order for him and his wife to

downsize. ) s
COMMENTS IN FAVOR: None.

COMMENTS OPPOSED: None.

REBUTTAL: None.

QUES'f[ONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file.

» TOWN: In favor.

FROM A-1, EXCLUSIVE AGRICULTURAL TO A-3, AGRICULTURAL/RURAL RESIDENTIAL AND N, NATURAL
RESOURCE
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R4383A-22 & R4384A-22 — TW & Ruth Schwalenberg: Create a 3.3-ac lot around the home at N2572 Kitzinger Ln, and a 2 4-ac

Natural Resource zone adjacent in the Town of Hebron, part of PIN 010-0615-3434-001 (35.716 ac). This is in accordance with Sec.
11.04(f)8 and 11.04(f) 12 of the Jefferson County Zoning Ordinance.

PETITIONER: Terry Schwalenberg (N2572 Kitzinger Ln, Fort Atkinson, WI) presented himself as the petitioner for this rezone. The
request is to allow for a 5-acre piece that the existing house is on with a natural resource zone for the current owners to keep.

COMMENTS IN FAVOR: None.
COMMENTS OPPOSED: Nuue.
REBUTTAL: None.
QUESTIONS FROM COMMITTEE: None.
STAFF: Given by Scherer and in the file.
TOWN: In favor.
FROM A-1, EXCLUSIVE AGRICULTURAL TO A-3, AGRICUTURAL/RURAL RESIDENTIAL
R4385A-22 — Brian & Jennifer Statz: Create a 2-ac lot around the home and buildings at W2948 Hagedorn Rd from part of PIN
010—0615-2344—000 (16 ac) in the Town of Hebron. This is in accordance with Sec. 11.04()8 of the Jefferson County Zoning

Ordinance.

PETITIONER: Brian Statz (W3450 Markert Rd, Helenville, WI) presented himself as the petitioner for this rezone. Statz explained
they are looking for a farm consolidation around the house.

COMMENTS IN FAVOR: None.
COMMENTS OPPOSED: None.
REBUTTAL: None.

QUESTIONS FROM COMMITTEE: Supervisor Nass asked if the current house was a replacement for a previously built house.
Statz confirmed that there was a house there previously.

STAFF: Given by Scherer and in the file. Scherer asked about the age of the home and location of the septic. Statz stated that the
current house was built 25 years ago, but later clarified that the current home was a replacement of a previous home that was built
over 100 years ago. Statz also confirmed that the septic is located in front of the house.

TOWN: In favor,

R4386A-22 - Brian & Jennifer Statz: Create two lots, one of 2 ac and one of 1.5 ac near W2948 Hagedorn Rd from part of PIN
010-0615-2344-000 (16 ac) in the Town of Hebron. This is in accordance with Sec. 1 1.04(f) of the Jefferson County Zoning
Ordinance.

PETITIONER: Brian Statz (W3450 Markert Rd, Helenville, WI) presented himself as the petitioner for this rezone.
COMMENTS IN FAVOR: None.

COMMENTS OPPOSED: None.

REBUTTAL: None.

QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file. Scherer asked for confirmation of the existing shed that is located on the property because
the shed does not meet setback requirements for the proposed new lot. Statz stated that the current shed will be removed.

TOWN: In favor,
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FROM A-1, EXCLUSIVE AGRICULT URALTO N, NATURAL RESOURCE
-~ R4387A-22 — Brian & Jennifer Statz: Create a 4.1-ac N zone from part of PINs 010-0615-2341-000 (22 acj-and 010:0615-2344-

J00 (16 ac) on Hagedorn Rd in the Town of Hebron. This is in accordance with Sec. 11.04(f)12 of the Jefferson County Zoning
Ordinance.

PETITIONER: Brian Statz (W3450 Markert Rd, Helenville, WI) presented himself as the petitioner for this rezone. The request is to
create a natural resource zone in order to add it to one of the proposed new A-3 lots.

COMMENTS IN FAVOR: None.
COMMENTS OPPOSED: None.
REBUTTAL: None.

QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file. Scherer also noted that the proposed lot could be sold separately if approved because it
meets the requirements for frontage and access from a public road.

TOWN: In favor.

FROM A-1, EXCLUSIVE AGRICULTURAL TO A-3, AGRICULTURAL/RURAL RESIDENTIAL

R4388A-22 - Kufz Dairy LLC: Create a 1.3-ac lot around the home at N3965 County Rd Y from PIN 014-0615-1823-000 (26.162
ac) in the Town of Jefferson. This is in accordance with Sec. 11.04(f)8 of the Jefferson County Zoning Ordinance.

PETITIONER: Allan Kutz (N3684 Will Rd, Jefferson, WI) presented himself as the petitioner for this rezone.
;IOMMENTS IN FAVOR: None.

COMMENTS OPPOSED: None.

REBUTTAL: None.

QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file.

TOWN: In favor.

R4389A-22 — Michael & Mary Steptoe: Create a 2.45-ac building site near N3775 County Rd Y from part of PIN 014-0615-1843-
004 (6.05 ac) in the Town of Jefferson. This is in accordance with Sec. 11.04(f)8 of the Jefferson County Zoning Ordinance.

PETITIONER: Michael Steptoe (N3775 County Road Y, Jefferson, WI) presented himself as the petitioner for this rezone. Steptoe is
requesting the rezone for a buildable site for his daughter and her husband.

COMMENTS IN FAVOR: None.
COMMENTS OPPOSED: None.
REBUTTAL: None.

QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file. Scherer also asked for clarification on the acreage being requested. Steptoe explained that
__was done by the surveyor to keep the property lines of the proposed lot square with the existing lot.

TOWN: In favor.
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R4390A-22 - Tim & Amy Deéttmann; Create a 3-acre lot around the home & buildings at W5588 Albers Ln in the Town of Milford
from part of PIN 020-0714-1123-000 (20 ac) and 020-0714-1124-000 (38.38 ac). This is in accordance with Sec. 11.04(f)8 of the
Jefferson County Zoning Ordinance.
PETITIONER: Tim Dettmann (W5331 Vesper Ln, Johnson Creek, WI) presented himself as the petitioner for this rezone. The
request is to separate the house and buildings to sell to another party. The house is at least 100 years old and the septic is located on
the west side of the house.
COMMENTS IN FAVOR: None.
COMMENTS OPPOSED: None,
REBUTTAL: None.
QUESTIONS FROM COMMITTEE: None.
STAFF: Given by Scherer and in the file.

TOWN: In favor.

€ONDITIONAL USE PERMIT APPLICATIONS
CU2109-22 — Rod & Theresa Cooke: Conditional use for an extensive on-site storage structure totaling 1,680 square feet in size at
W7288 County Rd V in the Town of Aztalan. The site is on PIN 002-0714-0732-001 (1.201 ac) in a Residential R-2 zone. This is in
accordance with Sec. 11.04(f)2 of the Jefferson County Zoning Ordinance.

PETITIONER: Rod Cooke (W7288 County Road V, Lake Mills, WI) presented himself as the petitioner for this conditional use. The
request is for a structure to house his personal tools and toys.

COMMENTS IN FAVOR: None.

COMMENTS OPPOSED: None.

REBUTTAL: None.

QUESTIONS FROM COMMITTEE: None.

STAFF: Given by Scherer and in the file.

TOWN: In favor.

CU2110-22 — Meliza & Ryan Ritacca: Conditional use for a kennel to allow doggie daycare, boarding and breeding for up to 32
dogs at N5617 County Rd A on PIN 018-0713-2243-000 (40 ac) and 018-0713-2244-002 (10 ac). This is in the Town of Lake Mills
in an A-1 Exclusive Agricultural zone. It is in accordance with Sec. 11.04(f)6 of the Jefferson County Zoning Ordinance.

PETITIONER: Meliza Ritacca (N5617 County Road A, Lake Mills, WI) presented herself as the petitioner for this conditional use.
The request is t operale 3 doggie duycare, boarding and breeding facility for up Lo 32 dops.

COMMENTS IN FAVOR: None.

COMMENTS OPPOSED: Michael Hellekson (N5604 County Road A, Lake Mills, WI) spoke in opposition to the petition with
concerns regarding noise.

REBUTTAL: Ritacca said that dogs would be given bark collars to wear to control the noise.
QUESTIONS FROM COMMITTEE: Supervisor Foelker asked about waste disposal. Ritacca explained that waste will be double

bagged and placed into the garbage toter, which can hold up to 95 gallons or 200 pounds. If necessary, a 2-yd dumpster could be
placed on the property for the waste disposal.
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STAFF: Given by Scherer and in the file. Scherer also asked about the breed of the dogs and the proposed hours of operation of the
business. The dogs being bred will be German Short-Haired Pointers and they will all be AKC registered. The hours of operation will
be 6a-8a for check in and 4p-6p for check out.

)TOWN: In favor.

General comments, not specific to any of the above petitions, were provided by Chad Hilstad during the meeting. It was explaind
that a faculty member from the Planning and Zoning Department would reach out to Hilstad regarding his concerns during

regular business hours.

7. Adjourn

Supervisor Poulson moved to adjourn at 8:13 p.m. and was seconded by Supervisor Foelker. Motion passed 5-0 on a voice
vote.

Minutes prepared by:  Sarah Elsner

Zoning/On-Site Waste Management Technician
Jefferson County Planning and Zoning Department

A quorum of any Jefferson County Committee, Board, Commission or other body, including the Jefferson County Board of
Supervisors, may be present at this meeting.

Individuals requiring special accommodations for attendance at the meeting should contact the County Administrator at 920-674-
7101 at least 24 hours prior (o the meeling so appropriate arrangements can be made.

A digital recording of the meeting will be available in the Zoning Department upon reqtest.

u)‘tddliional information on Zoning can be found at www.jeffersoncountywi.gov
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Exhibit 2
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JEFFERSON COUNTY BOARD MINUTES
TUESDAY, April 19, 2022, 4:00 P.M.

County Clerk Audrey McGraw called the meeting to

order.

Administration of Oath of Office by Honorable Robert F.
Dehring Jr.

McGraw called the roll, all members being present in
person.

Supervisors Herbst and Lund were absent. Lund having
given prior notification was excused.

District 1.. Richard C. Jones District 2. Cassie B. Richardson
District 3....... Robert Preuss District4......... Tim P. Mielke
District 5 James B. Braughler District6........... Dan Herbst
District 7. Dwayne C. Morris District 8.... Michael Wineke
District9........ Bruce Degner District 10...... Mark Groose
District 11........... Jeff Johns District 12........... Jeff Smith
District 13......... Anita Martin District 14............ Kirk Lund
District 15.... Steven J. Nass District 16. Meg Turville-Heitz
District 17........ Russell Kutz District 18... Brandon White
District 19....... Dave Drayna District 20.. Curtis Backlund
District 21. John C. Kannard District 22 .... Blane Poulson
District 23... George Jaeckel District 24 ......... Roger Lindl
District 25. Matthew Foelker District 26 ....Joan Fitzgerald
District 27......... Joan Callan District 28..... Anthony Gulig
District 29.. Mary K. Roberts District 30 Walt Christensen

Corporation Counsel J Blair Ward led the Pledge of
Allegiance. A moment of silence was observed.

New members of the County Board of Supervisors:
Cassie B. Richardson, District 2; Robert Preuss, District
3; Tim P. Mielke, District 4; Bruce Degner, District 9; Mark
Groose, District 10; Meg Turville-Heitz, District 16; Joan
Callan, District 27; and Anthony Gulig, District 28 introduced
themselves.

Wehmeier certified compliance with the Open Meetings
Law.

Approval of the Agenda. Christensen moved to bring
Planning and Zoning Report and Ordinance, #20a and b,
to right after Public Comment and to otherwise continue as
drafted. Seconded by Poulson and passed.

Adoption of Rules of Order.

Wehmeier introduced Ordinance No. 2022-01.

Repeal Board of Supervisors Rules of Order 2020-2022 and
recreate Board of Supervisors Rules of Order 2022-2024.
Braughler moved to repeal and recreate Ordinance No.
2022-01, the Board of Supervisors Rules of Order 2022-
2024. Seconded by Morris and passed as amended be-
low.

Jones moved to Amend the 2022-2024 County Board
Monday, April 19, 2022
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Rules as follows: .

Section 3.05 STANDING COMMITTEES.

2. a) BROADBAND WORKING GROUP - Five to Seven
members appointed by the County Board Chair, consisting
of at least one member from the Finance Committee, one
member from the Jefferson County Economic Development
Consortium, one member from the Planning and Zoning
Committee, one member from the Executive Committee,
and one member of the public. Any additional members
shall be County Board Supervisors selected by the County
Board Chair. The Broadband selected by the County Board
Chair. The Broadband Working group will be responsible for
policy oversight of the expansion and improvement of Broad
Band within Jefferson County. Members will be paid a per
diem and mileage for meeting attendance in accordance
with County Policy. The Working Group will dissolve at the
end of the 2022-2024 County Board term.

Seconded by Backlund and passed.

Jones moved to Amend the 2022-2024 County Board
Rules as follows:

Section 3.05 STANDING COMMITTEES.

2. e) FINANCE COMMITTEE - Five members appointed by
the County Board Chair consisting of County Board Super-
visors. This Committee shall receive the proposed County
budget from the County Administrator and shall conduct
hearings necessary in the review of the proposed budget.
The Committee shall make necessary permitted transfers as
authorized by the provisions of s. 65.90(5)(b), Wis. Stats.
The Committee shall propose utilization of contingency bud-
get and necessary budget transfers and amendments re-
quiring County Board action. [Am. 03/14/06, Ord. 2005-48d:
Am. 05/11/04, Ord. 2004-04; 03/09/10, Ord. 2009-24; Ord.
No. 2014- 11, 07/08/2014; Ord. No. 2018-01, 04/17/2018]
The Committee shall recommend to the Board the auditors
to be employed, and shall report to the Board the results of
such audits. The Finance Committee shall meet each month
to audit and approve for payment proper vouchers, expen-
ditures and claims against the County. [Ord. No. 2018-01,
04/17/2018] The Committee shall review insurance to be car-
ried and also the insurance carrier to which such insurance
shall be awarded. The Committee shall be authorized to re-
new insurance contracts without bidding same, when it finds
renewal is in the best interest of Jefferson County, select
investment advisors/brokers, select vendors for professional
services related to financial matters if required by the Jeffer-
son County Purchasing Policy and select P-Card vendors.
[Ord. No. 2018-01, 04/17/2018] The Committee shall have
the authority to resolve claims against the County in amounts
over $25,000 up to the County’s self-insured retention (SIR)
amount after consulting with the County’s insurance carri-
er, the County Administrator and Corporation Counsel. [Cr.
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04/16/02, Ord. 2002-04; Ord. No. 2018-01, 04/17/2018] The
Committee shall supervise the collection of delinquent taxes
and is authorized to sell foreclosed properties in accordance
with Resolution No. 2002-16. [Am. 08/13/02, Ord. 2002-
16; 03/14/06, Ord. 2005-48d, effective 04/18/06; 03/13/12,
Ord. 2011-24] The Committee, on a case-by-case basis,
shall recommend to the Board of Supervisors the allocation
of the proceeds from the sale of county-owned farmland
to possibly increase the acreage of farmland permanently
protected from development, and to leverage state and fed-
eral funds for the acquisition of conservation easements to
protect farmland (Resolution No. 2008-15). [Ord. 2016-01,
04/19/2016] Unless otherwise provided by statute or ordi-
nance, the Finance Committee shall oversee the sale of
county-owned land in addition to land obtained through tax
foreclosure and shall present contracts for sale of such land
to the Board for approval. [Ord. No. 2007-39, 03/11/2008;
Ord. No. 2018-01, 04/17/2018] The Committee provides pol-
icy oversight of the County Treasurer, Finance Department
and Child Support Office in handling policy matters related to
those offices and shall present matters to the County Board
on behalf of said offices whenever necessary. [am. 3/13/12,
Ord. 2011-24; Ord. 2016-01, 04/19/2016, Ord. No. 2018- 01,
04/17/2018] [Ord. No. 2002-05, 04/15/2002; Ord. No. 2002-
16, 08/13/2002; Ord. No. 2004-04, 05/11/2004; Ord. No.
2005-48d, 03/14/2006; Ord. No. 2009-24, 03/09/2010; Ord.
No. 2011-24, 03/13/2012; Ord. No. 2014-11, 07/08/2014;
Ord. No. 2016-01, 04/19/2016]

Seconded by Jaeckel and passed.

Christensen moved to Amend the 2022-2024 County
Board Rules as follows:

3.06 BOARDS, COMMISSIONS, COMMITTEES AND
OTHER BODIES.

1. The following Boards, Commissions, Committees and
Other Bodies created by the County or to which the County
has a right to appoint representatives, shall be elected or
appointed in the manner provided by law, ordinance or rule.
The Chair or either Vice Chair may attend the meetings of
Boards, Commissions, Committees and Other Bodies, but
are not to be considered ex-officio members and may not
serve to establish a quorum or vote. Members of Boards, Com-
missions, Committees or other bodies where only one County
Board member or other appointed member is serving as a repre-
sentative of Jefferson County shall, in March of each year, submit
to the County Clerk a report to include the number of meetings
attended and a brief discussion of the major work of the body.
The report shall be distributed to the County Board as a Commu-
nication at the April County Board meeting. [Am. 03/14/06, Ord.
2005-49a; Ord. No. 2018-01, 04/17/2018]

Seconded by Nass and passed.
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Jones moved to Amend the 2022-2024 County Board
Rules as follows:

3.02 ORGANIZATION.

6. The County Board Chair is authorized and directed to at-
tend meetings and conferences on matters directly related to
County government. The County Board Chair may designate
member(s) of the County Board to attend such meetings and
conferences, either in place of the Chair or along with the
Chair. The County Board Chair, the Vice Chairs and such
other Board members as may be designated by the Chair,
shall be entitled to meeting fees or per diem and mileage
for attending such meetings and conferences, all subject to
the regular rules of the County Board pertaining to meeting
fees, per diems, mileage and expenses. The County Board
Chair shall be entitled to a meeting fee for meeting with the
County Administrator. Board members attending meetings
and conferences in addition to regularly scheduled meet-
ings, including educational meetings and events, shall notify
the County Administrator not less than 72 hours in advance
of said meeting or conference in order to permit the County
Administrator to give any necessary Open Meeting notices
as may be required. No per diems, meeting fees or expens-
es shall be paid to Board members attending meetings and
conferences in addition to regularly scheduled meetings,
including educational meetings and events, who have not
been authorized to attend by the County Board Chair. Uti-
lization of remote attendance at all County meetings to fa-
cilitate the transaction of County business is permitted by
County Board Supervisors when serving as a member of the
Jefferson County Board of Supervisors or as an appointed
member of a Board, Commission, Committee, or other body
on behalf of Jefferson County. County Board Supervisors
shall have the same rights and privileges when appearing by
remote attendance as they would have when appearing in
person. The official meeting shall be noticed as taking place
at a physical location on the meeting agenda. If appearing
remotely, it is the responsibility of the member to maintain
audio and video connectivity with the official meeting site. If
connectivity is lost, but the physical location of the meeting
maintains a quorum, the meeting may continue in the dis-
cretion of the chair. If connectivity is lost and there is a quo-
rum of members appearing remotely, the meeting shall be
adjourned until connectivity is reestablished with the official
meeting location or rescheduled to another date and time in
accordance with the Wisconsin Open Meetings Law. As a
courtesy, committee members planning to attend remotely
should provide 24 hours’ notice in advance of a scheduled
meeting to the County Clerk. Members attending remotely
must be able to be heard, and when video is available to the
member attending remotely, seen by Committee members
and public who are present at the physical location of the
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meeting. Loss of connectivity will result in the member be-
ing considered absent from that portion of the meeting after
connectivity is lost. If the meeting is convened in closed ses-
sion, any member attending remotely shall inform the board
or committee chair as appropriate, that no other person is
present with them and to the best of their knowledge no oth-
er person can view or hear any portion of the closed session
meeting unless such person is allowed to attend closed ses-
sion meetings by the County Board rules or expressly autho-
rized to attend the closed session meeting by the committee.
fam. 03/09/10, Ord. 2009-24; Ord. No. 2014-06, 05/13/2014;
Ord. No. 2018-01, 04/17/2018]

Seconded by Johns and passed.

Appointment of ballot clerks by County Clerk McGraw.
The Board proceeded to the election of the County Board
Chair and Vice Chairs. County Clerk McGraw read Section
3.02(1) of the County Board Rules regarding electing a Chair,
Vice Chair and a Second Vice Chair. McGraw appointed the
following ballot clerks: Marc DeVries, Benjamin Wehmeier,
Amy Listle, Deb Schroedl, and Matt Zangl.

Election of County Board Chair.

Election of County Board Chair. Nominations were made by
written, secret ballot for County

Board Chair. Nominated were Jones, Braughler, and Nass.
Jones declined the nomination. McGraw called on Chair
nominees to give a brief statement up to three minutes in
length. The first-round nominees for Chair were tallied, and
Nass was elected as Chair.

Chair Nass presides over the rest of the meeting.

Nominations were made by written, secret ballot for First Vice
Chair. Nominated were Jones, Poulson, Braughler, Wineke,
and Christensen. Jones, Poulson, and Christensen declined
the nomination. The Chair called on First Vice Chair homi-
nees to give a brief statement up to three minutes in length.
The ballot for First Vice Chair were tallied, and Wineke was
elected First Vice Chair.

Nominations were made by written, secret ballot for Second
Vice Chair. Nominated were Jones, Poulson, Braughler,
Jaeckel, Smith, and Christensen. Jones, Jaeckel, and Smith
declined the nomination. The Chair called on Second Vice
Chair nominees to give a brief statement up to three minutes
in length. The first-round nominees moving on to the second
round were Poulson and Christensen. The second-round
ballot for Second Vice Chair were tallied, and Poulson was
elected as Second Vice Chair. '

Commiittee Elections:
No Elections.

Communications:
County Clerk McGraw presented the following
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communications:

1. Treasurer's Monthly Report.

2. Notice of Public Hearing from the Jefferson County Plan-
ning and Zoning Committee for a hearing to be held on April
21,2022, at 7:00 p.m. ’
3. Recognition of Sheriffs Proclamation proclaiming the
week of April 10 through April 16, 2022, as National Public
Safety Telecommunicators Week.

Public Comment: ’
11 Members of the public spoke on the Zoning Ordinance
Amendment for the Brunson property.

Jaeckel, Planning and Zoning Committee Chair,
introduced the following report:

REPORT TO THE HONORABLE MEMBERS OF THE
JEFFERSON COUNTY BOARD OF SUPERVISORS by
the Jefferson County Planning and Zoning Committee
recommending approval of petitions to amend the official
zoning map of Jefferson County.

Jaeckel, Highway Committee Chair, introduced
Ordinance No. 2022-02.

WHEREAS, the Jefferson County Board of Supervisors
has heretofore been petitioned to amend the official zoning
map of Jefferson County, and

WHEREAS Petition R4379A-22 was referred to the
Jefferson County Planning and Zoning Committee for pub-
lic hearing on February 17, 2022 and Petitions R4391A-22,
R4392A-22, R4393A-22, R4394A-22, R4395A-22,
R4396A-22 and R4397A-22 were referred for public hearing
on March 17, 2022, and

WHEREAS the proposed amendments have been giv-
en due consideration by the Board of Supervisors in open
session,

NOW, THEREFORE, BE IT ORDAINED that the Jef-
ferson County Board of Supervisors does amend the official
zoning map of Jefferson County as follows
Jaeckel moved for the adoption of Ordinance No. 2021-
02. Seconded by Christensen. '

Jaeckel moved to divide the Question to allow for sepa-
rate consideration of the Petition to rezone, FROM A-1,
EXCLUSIVE AGRICULTURAL TO A-2, AGRICULTURAL
AND RURAL BUSINESS :
Create a 7.4-ac A-2 zone near W1432 County Rd B on
PIN 006-07186-1642-000 (24 ac), Town of Concord. This is
in accordance with Sec. 11.04(f)7 of the Jefferson County
Zoning Ordinance. Rezoning is conditioned upon road ac-
cess approval, receipt of a suitable soil test if bathrooms are
proposed, and upon approval and recording of a final certi-
fied survey map for the lot. R4379A-22 — Donald & Nancy
Brunson. Seconded by Poulson and passed. Question
divided.
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Vote on remaining Petitions, excluding, the Brunson
Property Petition for W1432 County Rd B on PIN 006-0716-
1642-000, passed.

Kannard abstained from voting due to potential conflict of
interest.

Martin moved to postpone action on the Brunson
Property Petition to May 10, 2022 County Board
Meeting. Seconded by Johns and failed to pass. Ayes 10
(Richardson, Degner, Groose, Johns, Smith, Martin, Turville-
Heitz, Callan, Gulig, Christensen), Noes 18 (Jones, Preuss,
Braughler, Morris, Wineke, Nass, Kutz, White, Drayna,
Backlund, Kannard, Poulson, Jaeckel, Lindl, Foelker,
Fitzgerald, Roberts, Mielke), Abstain 0, Absent 2 (Lund,
Herbst).

Poulson moved to close debate (move the previous
question). Seconded by Jaeckel and passed. Ayes 21
(Jones, Richardson, Preuss, Mielke, Braughler, Morris,
Wineke, Degner, Groose, Johns, Turville-Heitz, Kutz, Dray-
na, Backlund, Poulson, Jaeckel, Lindl, Foelker, Fitzgerald,
Callan, Roberts), Noes 6 (Smith, Martin, Nass, White, Gulig,
Christensen), Abstain 1 (Kannard), Absent 2 (Lund, Herbst).
Kannard abstained from voting due to potential conflict of
interest.

Vote on Petition to Rezone W1432 County Rd B, PIN 006-
0716-1642-000, Brunson Property. passed.

Kannard abstained from voting due to potential conflict of
interest.

Backlund, Buildings and Grounds Committee Vice
Chair, introduced Resolution No. 2022-09. Awarding
Bids for 2022 Capital Project - South Campus Improve-
ments (Phase 2), Fair Park Improvements and Court-
house Judicial Entrance

NOW, THEREFORE, BE IT RESOLVED that the Coun-
ty Administrator is authorized to enter into contracts with
Maas Brothers Construction to hold contracts for General
Construction —$596,900, and construction management
— $260,344 - $857,244, Heating, Ventilation, and Air Con-
ditioning (HVAC) -~ Zien Mechanical - $566,611, Electrical —
Ready Electric - $449,545, and Plumbing — North American
Mechanical - $168,000.
Fiscal Note: Total project costs for the proposed resolution
are as follows:

Description Base Bid Contractor
BP #01 — General $ 596,900.00 Maas Bros.
Construction Construction
BP #02 — HVAC $ 566,611.00 Zien

BP #03 — Electrical $ 449,545.00 Ready Electric
BP #04 — Plumbing $ 168,000.00 North American
Mechanical

Monday, April 19, 2022
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Removal & Salvage of

High-Density Storage

Detention Door $ 22,075.00
Material Purchase

General Conditions $ 43,718.00
Supervision-PM & Full- $  79,000.00
Time Superintendent

CM Fee (6.00%) $ 115,550.94
Construction .

Manager Bond $ 16.331.20
Total Construction

Contract $2,041,399.94

Backlund moved for the adoption of Resolution No.
2022-09. Seconded by Lindl and passed. Ayes 28 (Jones,
Richardson, Preuss, Mielke, Braughler, Morris, Wineke,
Degner, Groose, Johns, Smith, Martin, Nass, Turville-
Heitz, Kutz, White, Drayna, Backlund, Kannard, Poulson,
Jaeckel, Lindl, Foelker, Fitzgerald, Callan, Gulig, Roberts,
Christensen), Noes 0, Abstain 0, Absent 2 (Herbst, Lund).

Backlund, Buildings and Grounds Committee Vice
Chair, introduced Resolution No. 2022-10. Awarding
Contract to Stanley Security for Jail Security System
Upgrades and Additions

NOW, THEREFORE, BE IT RESOLVED that the Coun-
ty Administrator is authorized to enter into contracts with
Stanley Security for $172,410 and is authorized a contingen-
cy budget of $30,305.
Fiscal Note: This project is budgeted for in account number
11201.594822 and funded by budget carryover, which was
approved by the County Board of Supervisors on March 8,
2022, in the amount of $202,715. No budget adjustment is
necessary.
Backlund moved for the adoption of Resolution No.
2022-10. Seconded by Morris and passed.

Jones, Finance Committee Chair, introduced Resolu-
tion No. 2022-11.

Requesting the State of Wisconsin to Revise the Cur-
rent Real Estate Transfer Fee Revenue Sharing Formu-
la.

NOW, THEREFORE, BE IT RESOLVED by the Jeffer-
son County Board of Supervisors in session this 19th day of
April, 2022 that the State of Wisconsin is hereby requested
to revise the real estate transfer fee share formula to again
allow Wisconsin Counties to retain 50% of all real estate
transfer fees collected, with 50% to be remitted to the State.

BE IT FURTHER RESOLVED, that a copy of this res-
olution is sent to Governor Tony Evers, all members of the
State Legislature representing Jefferson County, the Wis-
consin Counties Association and all other Wisconsin Coun-
ties.

Monday, April 19, 2022
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Fiscal Note: This resolution has no fiscal impact at this time.
Jones moved for the adoption of Resolution No. 2022-
11. Seconded by Christensen and passed.

Pouison out at 5:50 p.m.

Braughler, Human Resources Committee Chair, intro-
duced Resolution No. 2022-12. Creating a full-time Com-
munity Health Worker position at the Health Department
NOW, THEREFORE, BE IT RESOLVED that the po-
sition of one full-time Community Health Worker is hereby
created and the 2022 County Budget setting forth positions
at the Health Department be and is hereby amended to fund
one full-time Community Health Worker position at the Health
Department to become effective upon passage of this resolu-
tion.
Fiscal Note: The Community Health Worker position costs a
total of $47,722 for salary and fringe benefits for the remain-
der of 2022 and is fully funded through the Drug-Free Com-
munities (DFC) Support Program Grant. The former Public
Health Nurse position will currently remain unfilled, therefore
no new tax-levy is required for this position. This is a budget
amendment. County Board approval requires a two-thirds
vote of the entire membership of the County Board (20 votes
of the 30-member County Board).
Braughler moved for the adoption of Resolution No. 2022-
12. Seconded by Jaeckel and passed. Ayes 27 (Jones,
Richardson, Preuss, Mielke, Braughler, Morris, Wineke,
Degner, Groose, Johns, Smith, Martin, Nass, Turville-Heitz,
Kutz, White, Drayna, Backlund, Kannard, Jaeckel, Lindl,
Foelker, Fitzgerald, Callan, Gulig, Roberts, Christensen),
Noes 0, Abstain 0, Absent 3 (Herbst, Lund, Poulson).

Morris introduced Proclamation 2022-01, Proclaiming
May 18, 2022, as Jefferson County Peace Officer's Memorial
Day in Jefferson County.

Morris moved for the adoption of the Proclamation 2022-
01, Seconded by Gulig and passed.

Appointments by County Administrator:

Wehmeier, County Administrator, introduced the
following appointments:

By virtue of the authority vested in me under Section
59.18(2)(b) of the Wisconsin Statutes, | respectfully request
confirmation of the following appointment:

Barb Elwood-Goetsch, Ixonia, WI, to the Oconomowoc
Library Board for a 3-year term ending April 15, 2025.
Jaeckel moved to confirm the above appointment.
Seconded by Morris and passed.

Public Comment: (General) None

Announcements:
Nass temporarily appointed the 4 prior members of the
Planning and Zoning Committee to continue and Wineke

Monday, April 19, 2022
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as the 5" member of that committee. Nass also temporarily
appoints Kannard and Kutz to the Home Consortium Board.

County Board of Supervisors Orientation Meeting was held
April 12, 2022.

Supplemental information presented at the April 19, 2022,
Jefferson County Board meeting will be available at the
County Clerk’s office upon request during regular Courthouse
hours or on the County’s website at- www.jeffersoncountywi.
gov.

There being no further business, Jaeckel moved that the
Board adjourn. Seconded by Backlund and passed at
6:07 p.m.

Monday, April 19, 2022
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Home Agenda/Minutes Contacts Election/Voting

Community Center Waste Disposal Dog Page Building Inspector
Town Ordinances Town Plan Rezoning and Land Use Picnic

Concord History Roads . ATV/UTVs Taxes

Home

Sun, 05/08/2022 - 3:10pm by brian

The regular monthly meeting of the Concord Town Board will be
held on Monday, May 9, 2022 at 7:00 p.m. at the Concord
Community Center.

The agenda is as follows:

1. Roll Call

2. Certification of compliance with the Open Meeting Law
3. Approval of the agénda

4. Minutes of the February meeting

5. Zoning
1. David Beres to rezone an existing 3.58-acre lot at W158
Concord Center Dr. (pin # 006-0716-1344-002) from A-3
to A-2. Request for a Conditional Use permit for the same
property to allow for storage of contractor’s equipment
and materials for a landscaping business.

2. Reconsideration of the Town Board approval for the
Donald and Nancy Brunson request to create a 7.4-acre
A-2 zone from a 24-acre A-1 zone at W1432 County Road
B. parcel # 006-0716-1642-000.

6. Treasurer Report

| \
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8. Payment of bills

9. Highway Foreman Report
10. Correspondence
11. Old Business

12. New Business
1. Contract for fuel with FS

2. Parking on Concord Center Drive by the Concord Inn

13. Adjournment
1. Monthly Board Meeting - June 13th - 7 PM
Pick content type:
Agenda
publish:
Sunday, May 8, 2022 - 3pm

Powered by Backdrop CMS
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Home Agenda/Minutes Contacts Election/Voting

Community Center Waste Disposal ~ Dog Page Building Inspector
Town Ordinances Town Plan Rezoning and Land Use Picnic

Concord History Roads ATV/UTVs Taxes

Home

Thu, 07/07/2022 - 10:05am by brian

The regular monthly meeting of the Town of Concord was called to
order by Dale Konle, Chairman, with Bill Ingersoll, Jim Zastrow and
Brian Neumann present. Dale led the assembly in the Pledge of
Allegiance.

Brian Neumann certified that the meeting had been properly
posted. There was a motion by Dale Konle and seconded by Bill
Ingersoll to accept the agenda as presented. Affirmative: DK, Bl
Opposed: None Motion Carried

Brian Neumann read the minutes from the April board meeting.
There was a motion by Dale Konle and seconded by Bill Ingersoll to
accept the minutes as read. Affirmative: DK, Bl Opposed:
None Motion Carried

Chief Flood from the Sullivan Fire Department gave a verbal report.
Highlights from the reporting include a new fire engine by the end of
the summer, brush truck grant award received and working with the
Jefferson County one a multi-million radio upgrade.

There was a motion by Dale Konle and seconded by Bill Ingersoli to
approve the David Beres request to rezone an existing 2.17-acre lot
at W158 Concord Center Dr. (pin # 006-0716-1 344-002) from A-3 to |
A-2. Request for a Conditional Use permit for the same property to
allow for storage of contractor’s equipment and materials for a

|
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landscaping business on 0 operations such’as burning
onsite. Affirmative: DK, B Opposed: None Motion
Carried

Jim Zastrow stated from his written report that there is a balance of
$1,315.91 in the General Fund, $177,807.12 in the Money Market
Account, $16,473.40 in the Equipment Fund, and $15,814.94 in the
Highway Reserve. There was a motion by Bill Ingersoll and seconded
by Dale Konle to accept the Treasurer’s Report as read. Affirmative:
DK, BI Opposed: None Motion Carried

There was a motion by Dale Konle and seconded by Bill Ingersoll to
pay the bills as presented. Affirmative: DK, B Opposed:
None Motion Carried

DuWayne Hunt, highway foreman, presented the board his verbal
report. Highlights were hot patch is done, moving to brushing.
Poured pad to house new fuel tank at shop donated by the
snowmobile association in conjunction with the park gazebo
sidewalk installation.

Jefferson County Sheriffs deputy Leonard addressed the audience
for any concerns.

There was a motion to made by Dale Konle and seconded by Bill
Ingersoll to approve the Insight FS fuel contract. Affirmative: DK, BI
Opposed: None Motion Carried

With no further business, a motion to adjourn was made by Dale
Konle and seconded by Bill Ingersoll.  Affirmative: DK, BI
Opposed: None Motion Carried

Pick content type:

Minutes

publish:

Thursday, July 7, 2022 - 10am

Powered by Backdrop CMS
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COURT OF APPEALS
DECISION NOTICE
DATED AN D FILED This opinion is subject to further editing. If

published, the official version will appear in
the bound volume of the Official Reports.
October 17, 2024

A party may file with the Supreme Court a

Samuel A, Christensen petition to review an adverse decision by the .
Clerk of Court of Appeals Court of Appeals. See Wis. STAT. § 808.10
and RULE 809.62. ’

Appeal No. 2023AP1996 Cir. Ct. No. 2022CV334
STATE OF WISCONSIN IN COURT OF APPEALS
DISTRICT IV

DEFEND TOWN PLANS, U.A., DALE KONLE,
KIM VERHEIN HERRO, KIMBERLY A. MILLER,
ROBERT GARTZKE, KAREN GARTZKE, AND
SALLY J. WILLIAMS,
PETITIONERS—RESPONDENTS,
V.
JEFFERSON COUNTY BOARD OF SUPERVISORS,

RESPONDENT-APPELLANT.

APPEAL from a judgment of the circuit court for Jefferson County:
WILLIAM V. GRUBER, Judge. Affirmed as modified and remanded.

Before Kloppenburg, P.J., Graham, and Taylor, JJ.

ql GRAHAM, J. This appeal arises from a certiorari petition that was
filed by Defend Town Plans, U.A., and several individuals (collectively “Defend
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Town”), which challenged a rezoning ordinance adopted by the Jefferson County
Board of Supervisors (the “County Board™). The rezoning ordinance changed the
zoning classification of 7.4 acres of land in a 24-acre parcel from “exclusively
agricultural” (A-1) to “agricultural and rural business” (A-2). Defend Town
argues that the rezoning ordinance was not validly adopted because the County
Board did not make the findings required by WIS. STAT. § 91.48(1) (2021-22)
before voting to rezone the land out of a farmland preservation zoning district.!
Defend Town further argues that it would be futile to give the County Board an
opportunity to make those findings on remand because the County Board could
not do so as a matter of law. Specifically, Defend Town contends that the County
Board could not reasonably find that the rezoning ordinance is consistent with

Jefferson County’s comprehensive plan, as required by § 91.48(1)(b).

92 Based on our certiorari review, we conclude that the rezoning
ordinance is invalid because the County Board did not make the findings required
by WIS. STAT. § 91.48(1). However, we reject Defend Town’s argument that a
remand would be futile. Rather, because the County Board did not make any of
the required findings, including that a rezoning would be consistent with Jefferson

County’s comprehensive plan, there is no determination for us to assess within the

! Defend Town also argues that the County Board failed to make the findings required by
JEFFERSON COUNTY ORD No. 11.11(e)6. (last updated March 12, 2024). We do not separately
address this argument because our determination that the County Board failed to make the
findings required by WIS. STAT. § 91.48(1) is dispositive. See Barrows v. American Family Ins.
Co., 2014 WI App 11, 99, 352 Wis. 2d 436, 842 N.W.2d 508 (2013) (An appellate court need not
address every issue raised by the parties when one issue is dispositive.).

All references to the Jefferson County Ordinances are to the online register last updated
on March 12, 2024, which are available at https://cmsdfiles.revize.com/jeffersoncountynew/
County%2OBoard/Ordinances/Zoning%ZOOrdinance.pdf. All references to the Wisconsin
Statutes are to the 2021-22 version unless otherwise noted.
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limited scope of certiorari review. Accordingly, we affirm the circuit court’s
decision as modified, and we remand for the court to enter an order that remands
the matter to the County Board for additional proceedings that are consistent with

the requirements of § 91.48(1).

BACKGROUND

K] The issues in this case relate to local land use planning and zoning,
and the legal framework that governs such planning and zoning decisions. Before
turning to the rezoning petition at issue here, it is useful to provide some basic
background on the statutes governing comprehensive plans, farmland preservation |
plans, and farmland preservation zoning ordinances, which are the three types of

land-use planning documents that are implicated in this appeal.

74 Wisconsin statutes encourage all local governments, including towns
and counties, to engage in comprehensive planning. See WIS. STAT. § 66.1001.
Generally speaking, a comprehensive plan is an advisory “guide to the physical,
social, and economic development” of a community, § 66.1001(1)(a), and it
includes “[a] compilation of objectives, policies, goals, maps[,] and programs to
guide [such] development,” § 66.1001(2)(b). See Step Now Citizens Grp. v. Town
of Utica Planning & Zoning Comm., 2003 WI App 109, 45, 264 Wis. 2d 662,
663 N.W.2d 833 (characterizing comprehensive plans as “merely advisory”
guides). As relevant here, the Town of Concord and Jefferson County have both
developed comprehensive plans to guide development in their respective

jurisdictions.

95 Wisconsin statutes also encourage local governments to plan for the
preservation of farmland as part of their comprehensive plans. See generally WIs.

STAT. ch.91; WIS. ADMIN CODE ch. ATCP 49; see also WIS. STAT.
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§ 66.1001(2)(e). To that end, WIS. STAT. § 91.10(1) requires each county to
develop a farmland preservation plan that, among other things, identifies “areas
that the county plans to preserve for agricultural use and agriculture-related uses.”
See § 91.10(1)(d). Here, Jefferson County developed a farmland preservation plan

that is incorporated into its comprehensive plan. See § 91.10(2).

96 Finally, and most directly pertinent to our resolution of this appeal,
Wisconsin statutes also incentivize local governments to adopt farmland
preservation zoning ordinances. WIS. STAT. § 91.30. If a county passes a
farmland preservation ordinance and obtains certification from the department of
trade, agriculture, and consumer protection (“DATCP”), qualified landowners in
the county will be eligible for tax incentives. See WIS. STAT. §§ 91.36, 71.613(2).
To receive DATCP certification, a county’s farmland preservation zoning
ordinance must, among other things, create farmland preservation zoning districts
that restrict “conditional” and “permitted” land uses. WIS. STAT. § 91.42.2
Importantly here, once land is included in a farmland preservation zoning. district,

it can be rezoned through the process set forth in Wis. STAT. § 91.48. Jefferson

* More specifically, WIS. STAT. § 91.42 provides that land uses in farmland preservation
zoning districts are restricted to “[u]ses identified as permitted uses in [WIS. STAT. §] 91.44”;
“[u]ses identified as conditional uses in [WIS. STAT. §] 91.46”; “[p]rior nonconforming uses,
subject to [various statutes that are inapplicable here]”; and “[o]ther uses allowed by the
department by rule.”

In Town of Rhine v. Bizzell, 2008 W1 76, 9920-21, 311 Wis. 2d 1, 751 N.W.2d 780, our
supreme court explained the difference between conditional and permitted uses as follows.
Conditional uses are “those particular uses that a community recognizes as desirable or
necessary,” “but which the community will sanction only in a controlled manner” through
conditional use permits. Jd. A conditional use permit allows a property owner to put the property
“to a use which the [zoning] ordinance expressly permits when certain conditions or standards
have been met.” Id., J21. By contrast, permitted uses are “as of right,” and are authorized by the
applicable zoning ordinance itself, without the need to satisfy additional conditions or standards
needed to obtain a conditional use permit. See id., 920-24.



Case 2025CV000366 Document 3 Filed 08-15-2025 Page 157 of 439

No. 2023AP1996

County adopted a farmland preservation zoning ordinance, and its ordinance was

certified by DATCP.
The Brunson Parcel

17 As mentioned, Defend Town’s certiorari petition challenges the
County Board’s decision to rezone 7.4 acres of a larger parcel. The larger parcel
in question, which we refer to as the “Brunson parcel,” is in the Town of Concord,
which is in Jefferson County. It is undisputed that, prior to the rezoning decision
that is challenged in this appeal, the Brunson parcel was zoned for “exclusive
agricultural” use (as designated by an A-1 zoning classification). The Brunson
parcel was identified in Jefferson County’s farmland preservation plan as part of
an area that the county intended to preserve for agricultural and agricultural-
related use, and it was also included in the county’s certified farmland

preservation zoning ordinance as part of a farmland preservation zoning district.

98 The Brunson parcel was directly adjacent to a parcel owned by a
recreational boat dealer named Boat House of Lake Country (“Boat House”). As
we understand it, the Boat House parcel was located in or near the only “rural
hamlet” in the Town of Concord.®> Boat House used its parcel as a boat storage
facility, and it sought to purchase 7.4 acres of the Brunson parcel on which it
intended to expand that facility. The portion of the Brunson parcel on which Boat
House sought to expand was adjacent to Boat House’s existing facility, outside the

rural hamlet’s boundary. It is undisputed that these acres could not be used for a

> Jefferson County’s farmland preservation plan defines a “rural hamlet” as a “collection
of small-scale, usually older buildings in a town, often located at or near the crossroads of two
rural highways, and typically including some mix of residential and non-residential uses.”
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boat storage facility unless, among other things, their zoning classification was
changed from exclusively agricultural (A-1) to agricultural and rural business (A-
2).* It is also undisputed that, if the acres were rezoned to A-2, they would have to

be rezoned out of the farmland preservation zoning district.
Boat House’s Rezoning Petition

99  We now turn to the process that Jefferson County and the Town of
Concord undertook to rezone the portion of the Brunson parcel that Boat House
intended to purchase, which is pertinent to whether the rezoning ordinance was
validly adopted. As mentioned, the primary issue on appeal is whetﬁer the County
Board complied with WIS. STAT. § 91.48 during the course of this process. We
nevertheless summarize the rezoning process in its entirety, as it provides the

background necessary to understand the parties’ arguments.

910  Jefferson County is responsible for administering zoning in the
Town of Concord, but neither the county nor the town have unilateral authority.
See Quinn v. Town of Dodgeville, 122 Wis. 2d 570, 579-80, 364 N.W.2d 149
(1985). Instead, the parties agree that Jefferson County and the Town of Concord
both play) a role when considering whether a rezoning ordinance should be

adopted.” When the county receives a petition to rezone property, it first refers the

* As we understand it, Boat House would also have to obtain a conditional use permit

because the County’s zoning ordinances do not allow boat storage facilities in A-2 property as a

permitted use, but the ordinances may allow such facilities as a conditional use. The record here

reflects that, at the time Boat House submitted its rezoning petition, it also applied for a

conditional use permit that would allow it to construct ten boat storage barns on the rezoned

- parcel. Boat House’s petition for a conditional use permit is not at issue in this certiorari appeal,
and we discuss it no further.

> At times, the parties use the term “map amendment” to refer to a rezoning ordinance.
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petition to zoning authorities in the town for a recommendation. See WIS. STAT.
§§ 60.62(4)(a) (town plan commission), 60.20 (town board). If the town board
recommends that the rezoning petition be approved, the petition will be considered
by the county’s designated zoning’ agency and then ultimately by the County
Board. WIs. STAT. § 59.69(2)(a), (5). Upon receipt of a rezoning petition that has
been recommended for approval by the town board, the county zoning agency
holds a public hearing, § 59.69(5)(¢)3., after which it votes on whether to
recommend that the petition be approved, modified and approved, or disapproved,
§ 59.69(5)(e)4. If the zoning committee recommends approval of the petition, it
drafts a proposed ordinance and submits it to the County Board with
recommendatioﬁs. See § 59.69(5)(e)4.; see also JEFFERSON COUNTY ORD.
§ 11.11(c)3. If the County Board votes to adopt the proposed ordinance, the town

board has 40 days to veto the County Board’s decision. See § 59.69(5)(e)6.

911  As pertinent here, Boat House filed a petitibn in Nox}ember 2021
asking the County Board to rezone the 7.4 acres of the Brunson parcel to A-2.
The County Board first referred the petition to the town board. Although the town
plan commission, the town chairperson, and others opposed the petition, the town
board voted in favor of recommending the rezoning. The petition was then

returned to Jefferson County for consideration.

912 At the county level, the petition was first considered by the Jefferson
County Planning & Zoning Committee (the “county zoning committee”), which is

Jefferson County’s designated zoning agency. The county zoning committee

8 The petition also sought to create an A-3 (“agricultural / rural residential™) zone around
the residence on the Brunson parcel. The County Board’s decision to rezone that portion of the
parcel was not challenged in Defend Town’s certiorari petition, and we discuss it no further.
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conducted a site inspection; it held a public hearing; and it held two decision
meetings at which it discussed the petition. A significant focus of conversation at
the public hearing and the decision meetings was one of the topics addressed in
WIS. STAT. § 91.48(1)—whether the petition was consistent with the Town of
Concord’s comprehensive plan, and more specifically the portion of that plan that
would confine all businesses to the town’s rural hamlet. As mentioned, the
portion of the Brunson parcel on which Boat House sought to expand was outside

the rural hamlet’s boundary.

913 During the public hearing, Boat House representatives spoke in
favor of the petition, and several town officials and residents spoke in opposition.
Those who spoke in opposition stated their view that the proposed rezoning was
inconsistent with the Town of Concord’s comprehensive plan, and also identified

concerns over traffic congestion, lighting, and drainage.

714 Then, at the county zoning committee’s first decision meeting, much
of the discussion concefned the Town of Concord’s comprehensive plan, and what
Jefferson County could or should do about any inconsistency between the
proposed rezoning and the town plan. At least one of the committee members
expressed the view that the county was required to follow the town plan, and
further opined that the petition was inconsistent with the town plan. Other
members of the committee indicated that, absent any inconsistency with the
town’s plan, they would vote to recommend that the petition be approved. The
committee also discussed the fact that the town plan was outdated, and questioned
whether an “expired” plan was legally binding on Jefferson County. The
committee voted to table its consideration of the petition in order to give the Town

of Concord time to update its plan.
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915  The county zoning committee reconvened to consider the rezoning
petition the following month. As of that meeting, the Town of Concord had not
taken any further action to update its comprehensive plan. The county zoning
committee members once again discussed whether the petition was consistent with
the town plan, and whether the committee could or should recommend that the
County Board vote against the petition due to that alleged inconsistency. During
the discussion, Jefferson County’s zoning director opined that fhe town’s plan was
“meant for the Town to provide guidance and their recommendations,” that the
town had recommended that the rezoning petition be approved, and that “if the
Town isn’t following [its plan], ... that’s a Town issue.” The zoning director
suggested that, “at the end of the day,” the committee should look to Jefferson
County’s comprehensive plan and ordinances “and leave the [TJown out of it.”
Committee members expressed different views on the topic of whether the

rezoning would be consistent with Jefferson County’s comprehensive plan.

716 As the discussion continued, members of the county zoning
committee focused on whether other parcels outside of the Town of Concord’s
rural hamlet had been rezoned from A-1 to A-2. Committee members also noted
that the Brunson pafcel was directly adjaéent to prc;perty that was zoned for
business use.  Ultimately, the committee voted unanimously in favor of
recommending the rezoning, with the chair of the committee stating that “the
reasons” for the \}ote were “basically we’ve noted that the Town has approved
other [requests to rezone property to A-2] and [the acreage at issue] is adjacent to

an existing business property.”

917 The county zoning committee’s March 28, 2022 vote was
commemorated in a written decision, which was made on a preprinted form

document. The decision states that, “based upon the findings of fact, the
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amendment file, site inspection, public hearing, zoning ordinance, and the
agricultural preservation and land use plan,” the committee determined that the
rezoning “[cJomplies” with unspecified standards for the following reasons: “The
Town Board approved, and has approved other such uses outside the hamlet. This
proposal is adjacent to the same use inside the hamlet.” The form decision
contains a checkbox next to the following language: “The [committee] finds this
amendment meets the standards of [WIS. STAT. §] 91.48 ....” That box on the

form decision is unchecked.

918 As a result of the county zoning committee’s decision, a draft
ordinance was prepared and provided to the County Board for consideration. The
County Board held its own public hearing, at which it invited public comment on
the proposed ordinance. Several individuals spoke in favor of the proposed
ordinance, and others, including several town officials and members of the public,

spoke in opposition.

719  The members of the County Board then discussed the proposed
ordinance among themselves, with their discussion likewise focusing on whether
the proposed ordinance was inconsistent with the town’s “expired” comprehensive
plan, and the fact that the town board voted to recommend that the zoning petition
be approved, despite any alleged inconsistency. During this discussion, the county
zoning administrator expressed the view that the petition was consistent with
Jefferson County’s comprehensive plan and its zoning ordinances. The County
Board sought an opinion from corporation counsel regarding what should be done
in the face of the proposed ordinance’s alleged inconsistency with the town plan.
Counsel indicated that he saw “no issues” and that the petition “should be

granted.” Counsel suggested that the County Board focus on its own plan and

10



Case 2025CV000366 Document 3 Filed 08-15-2025 Page 163 of 439

No. 2023AP1996

ordinances, noting that the town board would have an opportunity to veto any

ordinance that the County Board passed.

920 The County Board voted to adopt the rezoning ordinance. The town

board did not veto the ordinance.
Defend Town’s Certiorari Petition

921  Defend Town filed a petition for a writ of certiorari seeking circuit
court review of the County Board’s adoption of the rezoning ordinance. As
pertinent here, Defend Town alleged that the County Board adopted the rezoning
ordinance without making findings that are required by WIs. STAT. § 91.48(1).
Defend Town further alleged that the rezoning ordinance could not be reconciled
with the comprehensive plans that had been adopted by the Town of Concord and
Jefferson County, and it asked the court to enter an order vacating the County

Board’s approval of the rezoning ordinance.

922 The circuit court ordered briefing and held several hearings at which
it elicited arguments from the parties. A significant focus of the arguments was on
what the remedy should be if the court were to determine that the County Board
was required to make findings under Wis. STAT. § 91.48(1) but failed to do so.
The County Board asked the court to “remand[] for any correction that the Court
deems appropriate” rather than “reversing or undoing the zoning amendment.”
Defend Town argued that a remand would be futile because, it argued, the County
Board could not reasonably make the findings required by § 91.48(1) based on the
alleged inconsistencies between the rezoning ordinance and the comprehensive

plans that had been adopted by the town and county.

11
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923 The circuit court ultimately focused its decision on WIS. STAT.
§ 91.48(1), and did not expressly weigh in on whether the rezoning was or was not
consistent with the town or county comprehensive plans. The court determined
that the rezoning ordinance must be “invalidat[ed]” and “vacat[ed]” because the -
County Board did not make findings that were required by § 91.48(1). However,
the court was “not prépared to say” that it would be “an impossibility” for the
County Board to make the required findings because the court did not “have the
sort of record” that would allow the court “to say that,” and because “there is a
considerable amount of deference that has to be left with the local governing
body.” Following the hearing, the circuit court entered a judgment against the
County Board that declared the rezoning ordinance “null and void and/or vacated

as appropriate.” The County Board appeals.”
DISCUSSION

724 Certiorari is the appropriate mechanism to challenge the validity of
local government decisions, including rezoning decisions. Ottman v. Town of
Primrose, 2011 WI 18, 934, 332 Wis. 2d 3,796 N.W.2d 411. When considering
an appeal of a circuit court;s certiorari decision, we review the decision of the

local governing body, not the decision of the circuit court. Miller v. Zoning Bd.

7 Defend Town’s brief does not comply with WIS. STAT. RULE 809.19(8)(bm), which
addresses the pagination of appellate briefs. See RULE 809.19(8)(bm) (providing that, when
paginating briefs, parties should use “Arabic numerals with sequential numbering starting at ‘1’
on the cover”). This rule has recently been amended, see S. CT. ORDER 20-07, 2021 WI 37, 397
Wis. 2d xiii (eff. July 1, 2021), and the reason for the amendment is that briefs are now
electronically filed in PDF format, and are electronically stamped with page numbers when they
are accepted for efiling. As our supreme court explained when it amended the rule, the new
pagination requirements ensure that the numbers on each page of a brief “will match ... the page

- header applied by the efiling system, avoiding the confusion of having two different page
numbers” on every page of a brief. S. CT. ORDER 20-07 cmt. at xI.
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of Appeals of Lyndon Station, 2022 WI App 51, 929, 404 Wis. 2d 539, 980
N.W.2d 295 (Miller 1), affirmed by 2023 WI 46, 407 Wis. 2d 678, 991 N.W.2d
380 (Miller II). Our review is confined to the record before the local body at the
time of its decision. State ex rel. Brookside Poultry Farms, Inc. v. Jefferson
Cnty. Bd. of Adjustment, 131 Wis. 2d 101, 119, 388 N.w.2d 593 (1986) (courts
do not generally consider any additional evidence on the merits of the local body’s
decision). Our scope of review,is limited to the following inquiries: (1) whether
the local body kept within its jurisdiction; (2) whether it proceeded on a correct
theory of law; (3) whether its action was arbitrary, oppressive, or unreasonable and
represeﬁted its will and not its judgment; and (4) whether the evidence was such
that the local body might reasonably make the determination in question. Miller I,

404 Wis. 2d 539, 929 (citations omitted).

725  Here, Defend Town’s argument focuses on the second inquiry—
whether the County Board proceeded on a correct theory of law. A local
governing body proceeds on a correct theory of law when it “relies on the
applicable [statutes,] ordinances[,] and cases and applies them properly.” Edward
Kraemer & Sons, Inc. v. Sauk Cnty. Bd. of Adjustment, 183 Wis. 2d 1, 8-9, 515
N.W.2d 256 (1994). Whether the County Board proceeded on a correct theory of
law is a question of law that we review de novo, while at the same time according
a “presumption of correctness and validity” to its rezoning decision. Miller II,

407 Wis. 2d 678, 99 (citation omitted).

926 ~ We begin our analysis where the circuit court did—by considering
what WIs. STAT. § 91.48(1) requires, and whether the County Board failed to
make findings that are mandated by that statute. After concluding that § 91.48(1)
required the County Board to make findings that the County Board did not make,

we consider the parties’ arguments about the appropriate remedy.

13
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1. WISCONSIN STAT. § 91.48(1)

927  WISCONSIN STAT. § 91.48(1) is part of WIs. STAT. ch. 91, which, as
noted, governs farmland preservation. The evident purpose of ch. 91 is to promote
agricultural development and to preserve farmland for agriculture and agricultural-

related usgs. See, e.g., WIS. STAT. §§ 91.10(1)(a)-(g); 91.38(1)(a)-(i).

928 As mentioned, WIS. STAT. ch.91 authorizes and incentivizes
“political subdivisions” to adopt “farmland preservation zoning ordinances” that
create “farmland preservation zoning districts” and are certified by DATCP. See
WIS. STAT. §§ 91.30, 91.38(1)(c)-(e). As pertinent to this appeal, after a farmland
preservation zoning ordinance has been certified by DATCP, WIS. STAT. § 91.48
sets forth a process for the political subdivision to use when “rezon[ing] land out
of a farmland preservation zoning district.” The parties’ dispute turns on what that

process requires and whether it was satisfied here.

929 When considering what WIS. STAT. § 91.48(1) requires, we begin
with the statutory text. State ex rel. Kalal v. Circuit Ct. for Dane Cnty., 2004 W1
58, 945, 271 Wis. 2d 633, 681 N.W.2d 110. Section 91.48(1) provides that a
“political subdivision with a certified farmland preservation zoning ordinance may
rezone land out of a farmland preservation zoning district without having the
rezoning certified” by DATCP. However, to do so, the subdivision must hold a

“public hearing,” ‘after which it “finds all of the following™:

(a) The land is better suited for a use not allowed i in
the farmland preservation zoning district.

(b) The rezoning is consistent with any applicable
comprehensive plan.

(c) The rezoning is substantially consistent with the
county certified farmland preservation plan.

14
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(d) The rezoning will not substantially impair or
limit current or future agricultural use of surrounding
parcels of land that are zoned for or legally restricted to
agricultural use.

See § 91.48(1)(a)-(d).

930  According to its unambiguous language, WIS. STAT. § 91.48(1) gives
a political subdivision two options for “rezon[ing] land out of a [certified]
farmland preservation district.” The political subdivision can have the rezoning |
certified by DATCP; or it can make the findings identified in the statute after a

public hearing.

931 As a threshold matter, the County Board does not meaningfully
dispute that the provisions of WIS. STAT. § 91.48(1) apply here. More specifically,
it is undisputed that the term “political subdivision” includes counties, see WIS.
STAT. § 91.01(24); that the farmland preservation zoning ordinance at issue was
certified by DATCP; that the Brunson parcel was located within a farmland
preservation zoning district; and that changing the zoning classification of 7.4
acres of the Brunson parcel to A-2 constituted rezoning the land “out of a farmland

preservation zoning district” within the meaning of § 91.48(1).° The County

8 Other provisions in WIS. STAT. ch 91 require the political subdivision to report the
number of acres that it has rezoned out of a farmland preservation zoning district to DATCP each
year. If the subdivision fails to comply with this reporting requirement, DATCP may withdraw
its farmland preservation zoning ordinance certification. WIS. STAT. § 91.48(2), (4).

Separately, the parties point out that Jefferson County has its own ordinance, JEFFERSON
COUNTY ORD. § 11.11(e)6., that contains requirements for “rezoning out of the A-1 district” that
are similar to those set forth in WIS. STAT. § 91.48(1), and also requires the County’s zoning
committee to make several additional findings that are not required by § 91.48.

® Separately, the County Board contends that, even though land zoned A-2 is not eligible

for inclusion in a farmland preservation zoning district, it can still be included in a “farmland
preservation area” that is part of a certified farmland preservation plan. As discussed below, this
argument might be pertinent to a determination of whether the rezoning at issue here is consistent
(continued)

15
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Board did not pursue the option to rezone these acres through DATCP
certification; therefore, the statutory text unambiguously required the County

Board to make the findings identified in § 91.48(1).

932  The County Board appears to tacitly concede that it did not make
any of the findings identified in WIS. STAT. § 91.48(1)—at least not “formally” or
“expressly.” Even so, the County Board argues that it did all that was required by
§ 91.48(1) for several overlapping reasons. It argues that the County Board was
allowed to rely on and adopt any findings made by its designated county zoning
agency (here, the zoning committee); that § 91.48 is not actually a “mandatory
directive”; and that the deference we are to give to its rezoning decision means
that we should affirm the decision—either because we should assume that any
findings required by § 91.48(1) were made, or because we should uphold the
rezoning decision if such findings would be supported by substantial evidence in

the certiorari record. We address these arguments in turn.
A. Findings by the Designated Zoning Authority

933 The County Board argues that WIS. STAT. § 91.48(1) does not
require the County Board to itself make the findings in § 91.48(1). It argues that it
was allowed to adopt the findings made by its designated zoning agency—here,
the county zoning committee. Defend Town does not dispute that the County
Board could have adopted the findings from the committee, if those findings had

been made.

with Jefferson County’s comprehensive plan or its farmland preservation plan. However, it does
not appear to be pertinent to our determination that the provisions of WIS. STAT. § 91.48(1) apply
to the rezoning decision.

16
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734 We agree that the County Board may adopt any findings that were
made by the county zoning committee. We further agree that, if the county zoning
committee makes the required findings and the County Board adopts them, it has
satisfied the requirement that the “political subdivision” make findings under WIs.
STAT. § 91.48(1).!1° However, this conclusion does not affect the outcome of this
case. Based on our review of the record, it is apparent that the committee did not
make any findings on the topics set forth in § 91.48(1) that the County Board

could have adopted.'!

935 In arguing to the contrary, the County Board points to statements
that were made by individual members of the county zoning committee members

and that arguably touch on some of the topics listed in Wis. STAT. § 91.48(1).

' WISCONSIN STAT. § 91.48(1) does not specify any particular unit within a “political
subdivision” that must hold the public hearing or make the findings required by the statute.
Because § 91.48(1) is silent on this issue, it is appropriate to look to WIS. STAT. ch. 59, which
also governs county zoning. As provided in ch. 59, a county board is the only body that has
authority to amend a county’s zoning ordinances. WIS. STAT. § 59.69(5)(e)5. Yet, ch. 59 also
contemplates that the county board will receive a recommendation and proposed ordinance from
its designated zoning agency before voting on such an amendment. See § 59.69(5)(e)l., 2., 4., 5.
Section 59.69 specifies that, whenever a public hearing is required, the hearing is to be held by
the county’s designated zoning agency, § 59.69(2)(a)l., and expressly requires the agency to hold
a public hearing on any rezoning petition, § 59.69(5)(e)2. Similarly, Jefferson County’s
ordinances specify that “rezoning out of the A-1 district” may “occur only after the [county
zoning committee] conducts a public hearing and makes findings as specified in § 91.48(1).”
JEFFERSON COUNTY ORD. § 11.04(f)6.; see also JEFFERSON COUNTY ORD. § 11.11(e)6.

Based on these provisions, it is apparent that the county zoning committee may make the
findings in WIS. STAT. §91.48(1) after holding a public hearing under WIS. STAT.
§ 59.69(5)(e)2., and that the County Board may, in its discretion, adopt the committee’s findings
as its own under § 59.69(5)(e)5.

' We pause to observe that the County Board’s appellate briefing does not accurately
characterize the circuit court’s rationale for voiding the rezoning ordinance. The County Board
contends that the court determined that the “County Board, rather than the designated county
zoning agency, was required to engage in its own fact-finding on the record.”” This assertion is
not accurate—the court voided the ordinance based on its determination that neither the County
Board nor its zoning committee made the findings required by Wis. STAT. § 91.48(1).

17
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Even so, we are not persuaded that these statements constitute a finding under
§ 91.48(1) as there is nothing in the record showing that the committee actually
determined that the portion of the Brunson parcel at issue was “better suited for a
use not allowed in the farmland preservation zoning district”; that the rezoning
was “consistent with any applicable comprehensive plan”; that the rezoning was
“substantially consistent with the county certified farmland preservation plan™; or
that the rezoning would not “substantially impair or limit current or future
agricultural use of surrounding parcels of land that are zoned for or legally
restricted to agricultural use.” See § 91.48(1). Of these topics, the committee’s
most robust discussion was about whether the proposed rezoning would be
consistent with the Town of Concord’s comprehensive plan. Yet, opinions on this
topic were decidedly mixed, and the transcripts do not reveal that the committee

reached any conclusion or made any findings on this topic during the meeting.

936 Nor does the county zoning committee’s written decision contain
any such findings. Quite to the contrary—as discussed above, the decision was
memorialized on a preprinted form that allowed the committee to check a box
indicating that it “finds [that the rezbning] amendment meets the standards of
[WIS. STAT. §] 91.48.” The committee could have checked that box on the form,
which would have implied that it made the required findings. However, the
committee did not do so. Accordingly, the written decision does not reflect that
the committee‘made the findings required by § 91.48(1) as part of its decision to

recommend that the County Board pass the rezoning ordinance.
B. No Mandatory Directive
937 In addition to arguing that the county zoning committee made the

required findings, the County Board also seems to suggest that the findings may

18
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not have been required after all. At one point in its appellate briefing, the County
Board asserts that WIS. STAT. § 91.48 “is not a mandatory directive that forbids
local governments from rezoning property when they fail to make specified
findings.” Instead, the County Board suggests that § 91.48 merely identifies a set
of discretionary considerations that should guide local decisions to rezone land out

of a farmland preservation zoning district.

938  This argument is unfounded. WIS. STAT. § 91.48(1) unambiguously
imposes a condition that must be satisfied to rezone land out of a certified
farmland preservation zoning district. The findings identified in the statute are
“discretionary” only in the sense that the political subdivision need not make them
if it opts to instead ask DATCP to certify the rezoning. As we have explained, the
County Board did not do so here; therefore, it was required to make the findings

set forth in § 91.48(1).

939 The County Board may instead be arguing that we should not
interpret WIS. STAT. § 91.48(1) to mean what it unambiguously provides because
rezoning is “quasi-legislative” in nature, and legislative bodies are not generally
required to articulate findings when they enact legislation. As we now explain, we
agree with the predicates of the County Board’s argument—rezoning is considered
to be a “quasi-legislative” function, and legislative bodies are not usually required
to make findings when they legislate. However, we do not agree that this means
the County Board was not required to make findings under § 91.48. In enacting
§ 91.48(1), the Wisconsin legislature unambiguously required findings as part of
certain rezoning decisions, and the County Board does not cite any legal authority
that would prevent the legislature from imposing this requirement on a local

government’s exercise of zoning authority. We will not interpret § 91.48(1) to
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mean something other than what it unambiguously provides merely because

making findings is not typically associated with quasi-legislative functions.

940 By way of background, Wisconsin courts have acknowledged that
local governments perform functions that are both legislative and adjudicative in
nature. Miller I, 404 Wis. 2d 539, §923-26. In prior opinions, when considering
the degree to which due process principles apply to local government decision
making and the degree of deference to afford local government decisions, we have
sometimes found it useful to categorize such decisions as either “quasi-legislative”
or “quasi-judicial.” See, e.g., id. (citing cases); id., 1]40-41 (discussing due
process requirements of “quasi-legislative” and “quasi-judicial” decisions);
Cushman v. City of Racine, 39 Wis. 2d 303, 307, 159 N.W.2d 67 (1968). Our
cases “firmly establish” that rezoning land is a quasi-legislative function, even if it
may be a fact-intensive and individualized determination. Miller I, 404 Wis. 2d
539, 926 (“the act of rezoning is as legislative in nature as drafting and adopting a

zoning ordinance in the first instance”).!?

941  The County Board correctly observes that, if WIS. STAT. § 91.48(1)
requires a political subdivision to make findings when rezoning land out of a
farmland preservation zoning district, it requires it to perform an act that is
typically associated with judicial decision making. However, the argument that a

political subdivision cannot be required to make findings simply because zoning

2 We have described “quasi-legislative actions” as those involving the creation of
“prospective rules of general applicability.” Miller v. Zoning Bd. of Appeals of Lyndon Station,
2022 WI App 51, 923, 404 Wis. 2d 539, 980 N.W.2d 295 (Miller I). By contrast, we have
described “quasi-judicial actions” as those that “implement” or “apply” preexisting rules to a
particular set of historic facts or circumstances, and often require a local body to engage in
factfinding. Id., 123, 40 (citing Marris v. City of Cedarburg, 176 Wis. 2d 14, 25, 498 N.W.2d
842 (1993)).

20
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has been characterized as a quasi-legislative activity misses the mark. Local
zoning authority is regulated by state statutes, and in those statutes, the state
legislature routinely imposes conditions on local exercises of zoning authority.
See, e.g., WIS. STAT. § 59.69(4) (imposing numerous conditions on local Zoning
decisions). It is the state statutes that control what the County Board must do
when exercising its zoning authority, not our prior description of rezoning as

“quasi-legislative” in nature.

942 Apart from arguing that WIs. STAT. § 91.48 cannot be read to
mandate findings because zoning is a quasi-legislative activity, the County Board
does not identify any legal authority that would prevent the legislature from _
imposing such conditions—whether “legislative” or “judicial” in nature—on the
exercise of local zoning authority. For example, the County Board does not argue
that the requirements of § 91.48(1) are unconstitutional, or that the legislature
lacks the power to impose such requirements because farmland preservation is
purely a matter of local concern. See, e.g., Adams v. Wisconsin Livestock
Facilities Siting Rev. Bd., 2012 WI 85, 929, 342 Wis. 2d 444, 820 N.W.2d 404
(“the legislature may, on issues of statewide concern, prohibit political
subdivisions from enacting ordinances, or invalidate ordinances already

promulgated”).

743 Finally, the County Board contends that our decision in Step Now,
264 Wis. 2d 662, supports its argument that WIS. STAT. § 91.48(1) does not
require it to make findings. We disagree. In Step Now, we declined to invalidate
a town’s rezoning ordinance, even though the town did not make any findings

under WIS. STAT. § 91.77 (2007-08), a predecessor to the current version of
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§ 91.48(1)."% Id., 969. We reasoned that the citizen group challenging the
ordinance “ha[d] not provided any authority for its contention that a legislative
body’s failure to provide formal WIS. STAT. § 91.77 findings justifies invalidation
of the rezoning.” Id. Thus, our rejection of the argument in Step Now turned on
the citizen group’s failure to develop and support its argument. Here, by contrast,
Defend Town has developed an argument about the language of § 91.48(1), and
we have concluded that Defend Town’s argument is supported by the
unambiguous statutory text. The County Board does not explain how another
party’s failure to develop an argument about the text of a different statute in a

prior case could override our interpretation of § 91.48(1).
C. Presumption of Correctness

944  The County Board also argues that its rezoning decision is entitled to
a presumption of correctness. Therefore, it argues, we should either presume that
the required findings were made, or we should sustain the rezoning ordinance if
substantial evidence in the record would support the required findings. Again, we
agree with a predicate to the County Board’s argument—specifically, that its
rezoning decision is afforded a presumption of correctness. However, as we now
explain, that does not mean that we would presume that it made required findings
that are not found in the record, or that we would review the record to see if there

is evidence that could support required findings that were never made.

13 Although the Step Now court cited to the 2001-02 version of that statute, we cite to the
2007-08 version, which was in effect immediately before the legislature repealed the version of
WIS. STAT. ch 91 that was in place when Step Now was decided and replaced it with the version
that is in place today. See 2009 Wis. Act 28 § 1947.
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45 We begin with the County Board’s argument that we must presume
that it made the findings in WIS. STAT. § 91.48(1), given that it was aware of
§ 91.48’s requirements and passed the rezoning ordinance. To support its
argument, the County Board cites a passage from State ex rel. Sullivan v.
Dammann, 227 Wis. 72, 81-82, 277 N.W.2d 687 (1938), but as we now explain,

the cited passage from Sullivan is inapt.

946  In that case, Sullivan was a state employee, and the state owed her
money for services rendered. Id. at 74. The legislature passed a bill that
appropriated a certain amount to Sullivan, but the secretary of state refused to pay
the appropriation. Id. at 77-78. Sullivan filed a writ of mandamus against the
secretary, and the issue was whether the appropriation violated a provision in the
state constitution that prevented the legislature from granting “extra compensation

to any servant after the services shall have been rendered.” Id. at 74.

947  Our supreme court rejected the argument that the appropriation was
unconstitutional. Id. at 79-82. It observed that the appropriation was not
unconstitutional on its face—it “purport[ed] to appropriate money to compensate
[Sullivan] for services performed,” and “d[id] not purport to grant extra
compensation for services rendered.” Id. at 79. Then, looking deeper intd the
dispute about the amount that Sullivan was owed, the court explained that it
presumed the legislature did not intend to pass any act that would conflict with
constitutional limits on its authority—the legislature had a verified claim before it,
and it held a hearing at which it considered the facts on which the claim was
based. Id. at 81. The Sullivan court then went on to make the statement that the
County Board relies on in this case. The court cited a legal treatise, American

Jurisprudence, for the proposition that, “if any special finding of fact was needed

23



Case 2025CV000366 Document 3 Filed 08-15-2025 Page 176 of 439

No. 2023AP1996

in order to warrant the passage of a particular act, the passage of the act itself was

treated as the equivalent of such finding.” Id. at 81-82.

948  The County Board appears to argue that the presumption described
in Sullivan should be extended here, such that we must conclude that, because the
County Board voted in favor of the rezoning ordinance, it necessarily made the
findings required by WIs. STAT. § 91.48(1). We disagree for at least two reasons.
First, the Sullivan court was reviewing a bill passed by the state legislature, and
the County Board does not cite any authority that would extend the principle
articulated in Sullivan to our cer\tiorari review of quasi-legislative local decisions.
Second, even if we might exfend this presumption to local legislative bodies, it
would be inappropriate to presume that the required findings were made here. As
discussed, the County Board does not argue that it made the 'ﬁndings itself and
instead argues that it adopted findings that were made by the county zoning
committee; yet, as explained above, the committee’s written decision makes clear

that it declined to make the findings required by § 91.48(1). See supra, 36.

149 We now turn to the County Board’s alternative assertion that we
must sustain its rezoning ordinance if “any reasonable view of the evidence” in the
record would support the findings required by WIS. STAT. § 91.48(1). We reject
this argument. Had the findings required by § 91.48(1) been made (either by the
County Board itself or by adopting findings made by its zoning committee), we
would review those findings, and we would consider “whether the evidence was
such that [the County Board] might reasonably make the ... determination in
question.” Miller I, 404 Wis. 2d 539, 929. However, the County Board cites no
authority to support the proposition that it is this court’s role to make findings in
the first instance, or to review evidence in the record to see if it would support

findings that were never made.
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950 In sum, for all of these reasons, we conclude that the County Board
failed to make the findings required by Wis. STAT. § 91.48(1) before it passed the
rezoning ordinance, and, therefore, it did not proceed on a correct theory of law.
Accordingly, we conclude that the County Board did not validly enact the

rezoning ordinance.
II. Remedy

951  We next address the appropriate remedy. The issue is whether we
should simply vacate the rezoning ordinance based on the County Board’s failure
to proceed on a correct theory of law, or whether we should also remand to the
County Board for additional proceedings that are consistent with the requirements
of WIS. STAT. § 91.48(1). As part of our discussion, we address the County
Board’s argument that it should be given an opportunity to make the findings
required by § 91.48(1) on remand, as well as Defend Town’s argument that a

remand for that purpose would be futile.

952 As a general matter, we agree with the County Board that a remand
is appropriate if the error in its proceedings is one that could potentially be cured.
See generally Lamar Cent. Outdoor, Inc. v. Board of Zoning Appeals of
Milwaukee, 2005 W1 117, 924, 284 Wis. 2d 1, 700 N.W.2d 87. V

953 Defend Town argues that a remand would be futile because the
County Board could not reasonably make one of the findings required by WIs.
STAT. § 91.48(1)(b)—that the proposed rezoning is compatible with the county’s
comprehensive plan.  Notably, although the arguments during the local
government proceedings focused on whether the rezoning was consistent with the
Town of Concord’s comprehensive plan, at this point on appeal, Defend Town’s

futility argument is based exclusi%ly on the comprehensive plan adopted by
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